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Prihovor predsednicky
Protimonopolného uradu
Slovenskej republiky

Je vo verejnom zaujme, aby v nasej spolocnosti bolo zabezpece-
né efektivne vymdhanie dodrziavania sdtaznych pravidiel, a to
najma z dévodu zlepsovania dlhodobého spotrebitelského pros-
pechu cez fungujlce sttazné prostredie.

Protimonopolny drad SR svojimi aktivitami v roku 2008 sledoval
dosahovanie ciela, ktorym je ochrana siitaze, zabezpecenie spotre-
bitelského prospechu, ako aj zaujem verejnosti o problematiku
hospodarskej sdtaze. Vystupy dradu, ¢i uz formou rozhodnuti
alebo sidtaznej advokacie, nevyhnutne
vyzadovali poznanie jednotlivych cha-
rakteristik trhov, principov ich fungo-
vania, ako aj regulacného ramca, ktoré-
ho sa konkrétne aktivity dradu tykali.
Len na zaklade takéhoto poznania bolo
mozné kvalifikovane posddit a analy-
zovat konkrétne spravanie podnikate-
lov alebo §tatne zdsahy do trhu a zhod-
notit nasledny dopad na sitaz, respek-
tive ich komplexny efekt.

Pravidelné zverejiovanie vystupov dradu napomdha vacsej
konzistentnosti a transparentnosti, ako aj pravnej istote vetkych
zainteresovanych. Systematické poskytovanie zakladného pre-
hladu o ¢innosti tradu je tiez jednym zo spdsobov, ktory napoma-
ha odbornej verejnosti lepsie porozumiet preco a akym spdsobom
trad realizuje svoje aktivity a vykondva svoje kompetencie.

Protimonopolny trad SR sa snazil aj v roku 2008 naplfat svoj
dlhodoby ciel, aby bol odbornou, reSpektovanou a transparen-
tnou institdciou s kvalitnymi vystupmi, ktoré zabezpecia lepsie
fungovanie trhov v prospech spotrebitelov.

Address by the Chairwoman
of the Antimonopoly Office
of the Slovak Republic

Itis in public interest to ensure in our society the effective en-
forcement of the observance of competition rules, particularly
for the reason of the improvement of consumer benefits through
a functioning competitive environment.

By its activities in the year 2008, the Antimonopoly Office of SR
pursued the achievement of the aim which is the protection of
competition, ensuring consumer benefit as well as interest of the
publicinissues of competition. The Office’s outputs, whetherin
the form of decisions or competition
advocacy, necessarily required the
knowledge of the individual characte-
ristics of the markets, of the principles
of their functioning, as well as of the re-
gulatory framework to which the spe-
cific Office’s activities related. Only on
the basis of this knowledge it was pos-
sible to professionally assess and analy-
ze the specific conduct of undertakings
or state interventions in the market,
and to evaluate their later impact on
competition or their comprehensive
effect.

The regular publication of the Office’s outputs increases the
consistency and transparency as well as the legal certainty of all
parties concerned. Systematic providing of basic information
about the Office’s activities is also one of the ways how to help
the expert public to better understand why and how the Office
implements its activities and exercises its competences.

Also in 2008, the Antimonopoly Office of SR endeavoured to fulfil
its long-term objective to be a professional, respected and transpa-
rentinstitution with quality outputs that willimprove the functio-
ning of markets for the benefit of consumers.

DANICA PAROULKOVA

Vo Gjamﬂ—\/
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1. Celkova bilancia aktivit dradu
v roku 2008

Protimonopolny drad SR (dalej len ,drad”) je dstrednym orga-
nom Statnej spravy, ktorého llohou je chranit hospodarsku sdtaz
na trhu. Z dobrého fungovania sttaze profituji spotrebitelia,
nakolko prave efektivna hospoddrska sdtaz vytvdra tlak na zvy-
Sovanie kvality pontkanych produktov a sluzieb, zniZovanie ich
cien a zvySuje podnety pre inovacie.

Kompetencie Gradu vyplyvaji zo zakona o ochrane hospodarskej
sttaze ¢. 136/2001 Z.z. (dalej ,zdkon” alebo ,zdkon o ochrane
hospodarskej sitaze”). Zakon umoznuje Gradu posudzovat kon-
centrdcie a zasahovat voci podnikatelom, ktori svojim konanim
deformujd trh, a to bud zneuzivanim svojho dominantného po-
stavenia alebo uzatvaranim dohdd obmedzujicich siitaz. Urad
moZe zasahovat aj voci orgdnom Stdtnej spravy a samospravy,
pokial zvyhodnujd urcitych podnikatelov alebo ingm spésobom
obmedzujd sitaz.

V roku 2008 (rad vydal celkovo 113 rozhodnuti a viedol 125
vSeobecnych Setreni v pripadoch mozného porusenia zdkona.
Prvostupiové orgdny (odbor dohdd obmedzujlcich sdtaz, odbor
zneuzivania dominantného postavenia, odbor koncentracii
a odbor legislativno-pravny a eurépskych zalezitosti) vydali 103
rozhodnuti a 10 vydal druhostupfiovy orgén (tabutka ¢. 1). Urad
uloZil pokuty vo vyske 36 570 946,69 € / 1 101 736 340 Sk.

Rozhodnutia dradu vydané za rok 2008
Decisions issued by the Office in 2008

Koncentracie'
Concentrations®

Pocet rozhodnuti Celkom
Number of decisions Total

Zneuzivanie
dominantného

a dominant position?

1. Taking stock of the Office's
activities in 2008

The Antimonopoly Office of SR (hereinafter referred to as ,0f-
fice”) is the central state administration body responsible for
the protection of competition in the market. Consumers benefit
from well-functioning competition, because effective competition
creates pressure for the increase of the quality of offered products
and services, the decrease of their prices, and stimulates inno-
vations.

The Office’s competences result from the Act No 136,/2001 Coll.
on Protection of Competition (hereinafter referred to as , Act” or
»Act on Protection of Competition”). The Act allows the Office to
control concentrations and intervene against undertakings that
by their conduct deform the market, either through an abuse of
their dominant position or through conclusion of agreements rest-
ricting competition. The Office may also intervene against state
administration and self-administration authorities, if they give
an advantage to certain undertakings or otherwise restrict com-
petition.

In 2008, the Office issued 113 decisions and carried out 125 ge-
neralinvestigations in cases regarding potential violation of the
Act. The first-instance bodies (Division of Agreements Restricting
Competition, Division of Abuse of a Dominant Position, Division of
Concentrations and Legislative, Legal, and European Affairs Divi-
sion) issued 103 decisions and the second-instance body issued
10 decisions (Table No 1). The Office imposed fines totalling
EUR 36 570 946,69 / SKK 1 101 736 340.

Tab. ¢. 1
Table No. 1

Dohody Iné (napr. §39, pokuty

obmedzujiice sifaz*| za nepredloZenie informacif,

zmarenie inspekdie,..)
Other (e.g. Article 39, fines for
a failure to provide informa-
tion, thwarting of inspection...)

postavenia®
Abuse of

Agreements
restricting
competition’

1. stupen
I instance 103 1
2. stupen
2" instance 10 !
Spolu
Total 113 72

* Udaj v tejto tabulke neobsahuje celkovy pocet rozhodnuti vydanych odborom kon-
centrdcii, ale predstavuje pocet rozhodnuti v oblasti koncentrdcii medzi podnikatel-
mi.

2 (Jdaj v tejto tabulke neobsahuje celkovy pocet rozhodnuti vydanych odborom zneuZi-
vania dominantného postavenia, ale predstavuje pocet rozhodnuti v oblasti praktiky
zneuZivania dominantného postavenia.

* Udaj v tejto tabulke neobsahuje celkovy pocet rozhodnuti vydanych odborom dohéd
obmedzujticich sitaz, ale predstavuje pocet rozhodnuti v oblasti dohdd obmedzujticich
sttaz.
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3 5 24
2 1 6
5 6 30

! Information in this table does not include the total number of decisions issued by
the Division of Concentrations, but instead represents the number of decisions regar-
ding concentration among undertakings.

2 Information in this table does not include the total number of decisions issued by
the Division of Abuse of a Dominant Position, but instead represents the number of
decisions regarding abuse of a dominant position.

? Information in this table does not include the total number of decisions issued by the
Division of Agreements Restricting Competition, but instead represents the number of
decisions regarding agreements restricting competition.
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Okrem rozhodovacej ¢innosti vyvijal Grad aktivity aj v rdmci sd-
taznej advokacie (competition advocacy), kde aktivne vstupoval
do medzirezortného pripomienkového konania a upozornoval
v pripadoch moznych obmedzenf sitaze a konkurencného prostre-
dia na rizikd s tym sdvisiace v rdmci rdznych navrhov pravnych
noriem, koncepcii alebo inych opatreni. Zasadné pripomienky v 17
pripadoch smerovali k odstrdneniu navrhovanych obmedzeni
hospodarskej sttaze. V snahe poznat fungovanie konkurencne
citlivych trhov, Grad vypracoval niekolko sttaznych analyz a v sd-
vislosti s prechodom na EURO monitoroval, & cenovy vyvoj nemdze
byt ovplyvneny protistitaznym spradvanim podnikatelov.

Urad pripravil novelu zékona o ochrane hospodarskej siitaze, ktora
reagovala na aplikacné problémy a prechod na EURO.

Za dolezité povazuje drad informovanie verejnosti o svojej €in-
nosti. Prostrednictvom tlacovych sprdv bola verejnost informo-
vana o vydanych rozhodnutiach a inych vyznamnych aktivitach
Gradu. Pracovnici Gradu zabezpecovali vyucbu predmetu Hospo-
darska sttaz na univerzitdch a pdsobili ako lektori v oblasti vzde-
ldvania podnikatelov, sudcov, samosprdv, ako aj post-univerzit-
ného vzdeldvania.

V sledovanom obdobf sa uskutoénilo viacero stretnuti's partner-
skymi zahrani¢nymi institdciami v rdmci Medzindrodnej stitaznej
siete (dalej len ,ICN”), Eurdpskej sitaznej siete (dalej len ,ECN”),
ktorych je drad clenom, alebo v rdmci Organizdcie pre hospoddr-
sku spoluprdcu a rozvoj (dalej len ,,0ECD).

Urad pokracoval vo zvysovani kvalifikacie svojich zamestnancov
prostrednictvom Eurépskeho socidlneho fondu, ako aj inych vzde-
lavacich formatov financovanych z vlastného rozpoctu, nakolko
kvalita vystupov Gradu primarne zavisi od kvalifikovanych, od-
borne zdatnych pracovnikov. Pozornost dradu smerovala aj k ra-
cionalizdcii internych procesov a postupov, napr. vypracovanim
kritérii na stanovenie pozadovaného profilu zamestnanca, ako

aj systému hodnotenia pracovnikov.

Pre rok 2008 v rdmci programu Hospodarska sttaz boli Gradu
alokované financné prostriedky vo vyske 2 418 936,93 € /
72 872 894 Sk. Na rok 2009 boli dradu vyclenené zo Statneho
rozpoctu finanéné prostriedky v celkovej vyske 2 493 726 € /
75 126 000 Sk.
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In addition to decision-making activities, the Office developed
activities in the area of competition advocacy, where it actively
participated in interministry comment procedures, and in cases
involving potential restrictions to competition and to the com-
petitive environment it referred to related risks within the fra-
mework of different draft laws, concepts or other measures. In
17 cases fundamental comments made by the Office were aimed
at removing of proposed restrictions to competition. In the effort
to understand the functioning of competition in the markets sen-
sitive to competition, the Office prepared a number of competition
analyses, and in connection with EURO introduction it performed
monitoring to see whether the price development is not influen-
ced by anticompetitive conduct of undertakings.

The Office prepared an amendment to the Act on Protection of
Competition that reacted to application problems and to EURO
introduction.

The Office regards it as important to inform the public about its
activities. Through press releases the public was informed about
issued decisions and other important Office’s activities. The Of-
fice’s employees taught the subject ,,Competition” at universities
and worked as lecturers in the area of education of undertakings,
judges, self-administration authorities, and of post-university
education.

During the period under review, a number of meetings with foreign
partner institutions took place within the framework of the Inter-
national Competition Network (,ICN“), the European Competi-
tion Network (,ECN“) to which the Office is a member, or within
the framework of the Organisation for Economic Cooperation and
Development (,,0ECD*).

The Office was further increasing the qualifications of its em-
ployees through the European Social Fund, as well as through
other forms of education financed from its own budget, because
the quality of the Office’s outputs primarily depends on its quali-
fied and proficient employees. The Office also paid attention to
the rationalization of internal processes and procedures, e.g. by
elaboration of criteria for the determination of the required pro-
file of employee as well as the system of evaluation of employees.

Within the framework of the program ,Competition”, funds to-
talling EUR 2 418 936,93 / SKK 72 872 894 were allocated to the
Office for the year 2008. For the year 2009, funds totalling EUR
2493726 / SKK75 126 000 were allocated to the Office from the
state budget.
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V roku 2009 trad planuje venovat pozornost novoliberalizovanym
sektorom, zintenzivnit a zefektivnit svoju internd, ako aj externd
komunikdciu najmd s podnikatelmi a univerzitami a pokracovat
v (casti na podpore a rozvijani sttaznej kultiry na Slovensku.
Zaroven sa chce (rad venovat strategickému pldnovaniu a priori-
tizacii aktivit a pokracovat vo zvySovani kvalifikdcie svojich za-

mestnancov.
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In 2009, the Office intends to focus on the newly liberalized sec-
tors, to intensify and enhance the effectiveness of its internal
and external communication, particularly with undertakings and
universities, and to further participate in promotion and develop-
ment of competition culture in Slovakia. At the same time, the
Office intends to deal with strategic planning and prioritization
of activities and to further increase the qualifications of its em-
ployees.

ANNUAL REPORT 2008
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2. Novelizacia zakona o ochrane
hospodarskej sutaze

V roku 2008 Grad predlozil do legislativneho procesu ndvrh no-
vely zdkona o ochrane hospodarskej sitaze. Navrh prindsa jednak
zmeny, ktoré bolo nevyhnutné prijat s ohladom na zavedenie
meny EURO, ale tieZ zmeny inSpirované problémami v praxi.

Predovsetkym ide o zmeny v oblasti koncentracii podnikatelov,
kde sa zavadzaji nové procesné institlty. Navrhuje sa Gprava
vysky obratov Gcastnikov koncentracie, na zaklade ktorych pod-
nikatelia oznamujd koncentracie Gradu. Tato dprava obratovych
kritérif zohladiuje dynamiku obratov za sledované obdobie. Vy-
pusta sa 30-dnovad lehota pre povinnost oznamenia koncentra-
cie s cielom umoznit podnikatelom bez striktnej zdkonnej lehoty
podavat tplné oznamenia. Novym institlitom je povinnost ozna-
movat koncentrdciu po ozndmeni ponuky na prevzatie. Tato
Gprava reaguje na prax inych sdtaznych autorit a poziadavky
podnikatelskej verejnosti. Novym prvkom v oblasti slovenského
stitazného prava je tieZ zavedenie moZnosti oznamovat zamery
koncentrdcii, t.j. oznamovat koncentrdcie pred uzavretim zmluvy
alebo predtym, ako nastane ind skutocnost zakladajlica zlicenie,
splynutie, ziskanie kontroly alebo vytvorenie spolo¢ného pod-
niku za predpokladu, ze zrejmym vysledkom takejto aktivity bude

koncentrécia.

Névrh zdkona tieZ prindsa zmenu v oblasti sankénej politiky Gradu.
Konkrétne pri ukladani sankcii podnikatelom za nepredlozenie
informdcif, podkladov, resp. za predlozenie nepravdivych alebo
neliplnych informacii a podkladov, kde podla poznatkov z aplikac-
nej praxe dradu, ako aj nastavenych trendov Eurdépskej komisie
a sttaznych dradov clenskych krajin Eurdpskej dnie, je nedosta-
tocny doterajsi mechanizmus ukladania sankcie podla zédkonom
pevne stanovenej sumy. Z tohto dévodu sa v tychto pripadoch
upravuje mechanizmus ukladania sankcii v podobe percentudl-
neho bodu z obratu podnikatela, ktory zabezpeci poZadovany
preventivny aj represivny (¢inok sankcii. V oblasti sankénej poli-
tiky sa tiez navrhuje Ciastocna Uprava pri aplikacii programu
zhovievavosti (tzv. ,leniency program”), kde sa zavadza pre pod-
nikatelov moznost plnej imunity pred sankciami zo strany dradu,
a to v pripade predloZenia informacii a dokazov rozhodujicich
pre vykonanie inspekcie s cielom ziskania rozhodujtceho dékazu
o existencii kartelovej dohody.
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2. Amendment to the Act on Protection
of Competition

In 2008, the Office submitted for the legislative process the draft
amendment to the Act on Protection of Competition. The draft
brings changes, that had to be adopted in view of the introduction
of the European currency (EURO), as well as changes, that were

inspired by problems encountered in the practice.

These changes occurred particularly in the area of concentra-
tions of undertakings where new proceduralinstitutes are being
introduced. The adjustment of the amount of turnovers of the
parties to a concentration, on the basis of which undertakings
notify concentrations to the Office, was proposed. This adjust-
ment of turnover criteria takes into account the dynamics of
turnover for the period under review. The thirty-day term for the
obligatory notification of concentration is omitted with the aim
to allow undertakings to give complete notifications, without a
strict legal period. The obligation to notify a concentration fol-
lowing the notification of the offer for takeover is a new insti-
tute. It reacts to the practice of other competition authorities
and to the requirements of the business public. A new element
in the area of Slovak competition law is also the introduction of
the option to notify planned concentrations, i.e. to notify con-
centrations before conclusion of the contract or before the occur-
rence of other circumstance giving rise to merger, amalgamation,
takeover of control or foundation of joint venture, on the assump-
tion that manifest result of such activity will be a concentration.

The Draft Act also brings a change in the area of the Office’s
sanction policy. Specifically in imposition of sanctions on under-
takings for a failure to submit information or documents, or for
submission of false or incomplete information where, according
to the knowledge from application practice of the Office as well
as from adjusted trends of the European Commission and com-
petition authorities of the EU member countries, the existing
mechanism of imposition of sanctions based on the amount fixed
by the Act is insufficient. Therefore the mechanism of imposi-
tion of sanctions in the form of some percentage of turnovers of
the undertakingis provided in these cases, which will ensure the
required preventive and repressive effect of sanctions. In the
area of sanction policy, partial adjustment for the application of
the leniency program is also proposed, whereby the possibility
of obtaining full immunity from imposition of sanctions on the
part of the Office is introduced for undertakings in case of sub-
mission of information and evidence that are decisive for the
execution of the inspection with the aim of obtaining the deci-
sive proof of the existence of a cartel agreement.
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3. Protisutazné praktiky

Je prirodzené, Ze podnikatelia sa snazia maximalizovat svoj zisk.
Niektori vak pri tejto svojej snahe vyuzivajd aj také praktiky,
ktoré nie s v silade so zakonom o ochrane hospoddrskej su-
taZe. V takychto pripadoch trad zasahuje, pretoze necinnostou
Gradu by doslo k deformdciam trhu, ktoré by sa v kone¢nom dos-
ledku prejavili zniZzovanim kvality pontkanych vyrobkov a slu-
Zieb, neadekvatnym zvySovanim cien a nezdaujmom zo strany pod-
nikatelov investovat do inovdcii, ¢o by malo negativny dopad na
spotrebitelov.

Sttazné zakony su zalozené na principe , ex post” &ize nasled-
nych zasahoch. Kompetencia zasahovat vopred , ex ante” - v sek-
toroch, kde nefunguje stitaz, resp. konkurencné prostredie, spada
do kompetencie sektorowjch regulatorov. Urad zasahuje voéi spré-
vaniu podnikatelov v pripade doh6d obmedzujlcich sitaz a pri
zneuzivani dominantného postavenia.

V pripadoch, ak protisitazné praktiky mézu ovplyvnit obchod
medzi clenskymi Statmi, drad aplikuje ¢lanky 81 a 82 Zmluvy
o zaloZeni Eurdpskeho spolocenstva (dalej len ,Zmluva o zaloze-
ni ES”). V roku 2008 tdrad posudzoval 3 pripady podla komuni-
tarneho sttazného prdva. V prvom pripade posudzoval mozné
porusenie ¢ldnku 81 Zmluvy o zaloZeni ES v oblasti predaja piva
do zariadeni HORECA (hotely, restaurdcie, kaviarne) a v druhom
pripade mozné porusenie ¢lanku 82 Zmluvy o zalozeni ES v oblasti
zabezpecenia zberu, zhodnotenia a recyklacie obalov z odpadov
a poskytovania licencii na ochranni zndmku ,Zeleny bod”. Treti
pripad aplikdcie ¢lanku 82 sa tyka zneuzivania dominantného
postavenia spolocnostou Slovak Telekom, a.s. a je posudzovany
Radou tradu.
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3. Anticompetitive practices

Undertakings naturally try to maximize their profits. However,
some of these undertakings resort to practices that are in con-
travention with the Act on Protection of Competition. In these
cases the Office intervenes because the passivity of the Office
might lead to deformations of the market, which would cause
the decrease of the quality of offered products and services,
inadequate increase of prices and a lack of interest of underta-
kings in investment in innovations, with negative impacts on

consumers.

The competition laws are based on the principle of , ex post”in-
terventions. The power to make , ex ante” interventions in sec-
tors, where competition or the competitive environment does
not work, falls within the competence of the sectoral regulators.
The Office intervenes against the conduct of undertakings in
case of agreements restricting competition and in case of the
abuse of a dominant position.

In cases where anticompetitive practices might influence trade
between the member states the Office applies Articles 81 and 82
of the Treaty establishing the European Community (hereinafter
referred to as ,Treaty establishing the EC*). In 2008, the Office
assessed 3 cases according to the Community competition law.
In the first case it assessed the potential violation of Article 81
of the Treaty establishing the EC in the area of sales of beer to
HORECA establishments (hotels, restaurants, cafés), and in the
second case it assessed the potential violation of Article 82 of
the Treaty establishing the EC in the area of collection and recyc-
ling of waste packages and granting of licences for the trade-
mark ,Green Dot”. The third case of application of Article 82
concerns the abuse of a dominant position by the company Slo-
vak Telekom, a.s. and it is assessed by the Council of the Office.
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3.1 Dohody obmedzujtice sitaz

Z pohladu ochrany hospodarskej stitaze st dohody obmedzujdce
stitaz povazované za najskodlivejsie praktiky, pretoze vyrazne
zniZujl prospech spotrebitela, spdsobujd narast cien a obmedze-
nie ponuky a kvality produktov. Je preto nevyhnutné, aby drad
takéto restriktivne praktiky odhaloval a trestal. Nakolko si pod-
nikatelia uvedomujd, Ze sa dopustaji protipravneho konania,
snazia sa jeho existenciu utajit, ¢o stazuje dokazovanie. Uspesnost
zdsahu dradu je podmienend aplikaciou efektivnych ndstrojov
naich odhalovanie a ziskavanie dokazov. Preto je drad vybaveny
potrebnymi prdvomocami, napr. vyziadat si informdcie, robit in-
Spekcie, zaistovat dokazy.

Vyznamnym ndstrojom na odhalovanie kartelov je program zho-
vievavosti znamy ako ,, leniency program”. Umoznuje podnikatelom,
ktori poskytnd dradu rozhodujlice dokazy a splnia dalSie zdkonné
podmienky, neudelit pokutu, resp. ju vyrazne znizit. V roku 2008
Grad na zdklade verejnej diskusie zverejnil postup dradu pri
uplatiovani programu zhovievavosti na svojej webovej stranke
http://www.antimon.gov.sk/files/30/2008/Leniency4(k).rtf.

Dohody obmedzujdce sdtaz majd mnoho podéb a ich dopady na
trh mozu byt rézne. Medzi najzavaznejsie porusenia zakona pat-
ria tzv. ,tazké” kartely (,,hard core cartels”). Patria sem napriklad,
dohody o cendch konkurentov pésobiacich na rovnakom trhu
a sliperiacich o rovnakd skupinu zékaznikov, dohody o obmedze-
ni wyroby, rozdeleni trhov alebo koordindcia pontk pri verejnom
obstardvani. Takéto dohody maju velmi Skodlivé dcinky na spotre-
bitela, preto musia byt adekvdtne sankcionované. Ich skodlivost
spocCiva napriklad, v schopnosti umelého navysenia cien pontka-
nych produktov aZz o 50% voci cene, ktord by sa vygenerovala

v zdravom sttaznom prostredi.

V sledovanom obdobi odbor dohéd obmedzujdcich sitaz vykonal
40 Setren, otvoril 11 spravnych konani a vydal 7 rozhodnuti. Cel-
kovo boli v danom roku za dohody obmedzujice sitaz ulozené
pokuty vo vyske 1 226 194,65 € / 36 940 340 Sk.
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3.1 Agreements restricting competition

From the view of protection of competition, agreements restricting
competition are regarded as the most harmful practices because
they considerably decrease benefits for consumer and cause the
increase of prices and the limitation of supply and quality of
products. Therefore it is necessary that such restrictive practices
are revealed and sanctioned by the Office. As undertakings are
aware of their unlawful conduct, they try to hide its existence
which makes evidence more difficult. The success of an interven-
tion by the Office is conditional upon the application of effective
tools for their revealing and for acquisition of evidence. The Of-
fice is therefore vested with required powers, e.g. the power to
request information, perform inspections and obtain evidence.

An important tool for revealing cartel agreements is the leniency
program. It allows the Office not to impose, or to significantly
decrease a fine imposed for undertakings that provide the Office
with decisive evidence and fulfil other legal conditions. In 2008,
on the basis of public discussion, the Office published the Office’s
procedure for the application of the leniency program on its website
http://www.antimon.gov.sk/files/30/2008/LeniencyIl_final en.rtf.

Agreements restricting competition take many forms and their
impacts on the market may differ. The most serious violations of
the Act are so-called ,hard core cartels”. They include for exam-
ple agreements on prices of competitors operating in the same
market and competing for the same group of customers, agree-
ments on limitation of production, division of markets, or coor-
dination of bids in public procurement. Such agreements have
very harmful effects on consumers, therefore they must be ade-
quately sanctioned. Their harmfulness consists for example in
their capacity to artificially increase prices of offered products
by up to 50% against the price that would be generated in
a sound competitive environment.

In the period under review, the Division of Agreements Restric-
ting Competition carried out 40 investigations, initiated 11 ad-
ministrative proceedings and issued 7 decisions. In the said year
fines totalling EUR 1226 194,65 / SKK 36 940 340 were imposed
for agreements restricting competition.
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Prehlad cinnosti v oblasti dohdd obmedzujiicich sitaz za rok 2008

Overview of activities in the area of agreements restricting competition in 2008

Vseobecné
Setrenie

Spravne
konanie
Administrative
proceedings

General
investigation

Vybrané pripady riesené v roku 2008

Kartelova dohoda kafilerickych spolocnosti VAS s.r.o.
a N - ADOVA, spol. s r.o.

Dria 13. 6. 2008 odbor dohéd obmedzujicich sdtaz vydal rozhod-
nutie, v ktorom ulozil siihrnnd pokutu vo vyske 1 218 157,07 € /
36 698 200 Sk kafilerickym spolocnostiam za uzatvorenie karte-
lovej dohody.

Odbor dohéd obmedzujdcich sitaz obdrZal v obdobi april aZ jin 2007
dva podnety na presetrenie spravania spolocnosti VAS - ADOVA, s.r.o.
a VAS s.r.o. Obidva podnety zhodne uvddzali zmeny doterajsieho
pésobenia kafilerickych spolocnosti VAS s.r.o. a N- ADOVA, spol. sr.o.,
na trhu veterindrnej asandcie’ a zdrover popisovali dopady tychto
zmien, predovsetkym v cenovej oblasti, na producentov Zivocis-
nych vedlajsich produktov (bitdnky, polnohospoddrske subjekty,
spracovatelia mdsa). Po presetreni zacal drad sprdavne konanie vo

veci mozného porusenia zdkona.

Podnikatelia VAS s.r.o. a N - ADOVA, spol. s r.o., sd kafilérie, ktoré
ako jediné pdsobia na trhu veterindrnej asandcie na tzemi Sloven-
skej republiky. Zaciatkom roka 2007 obidve spolocnosti postupne

ukoncili zmluvné vztahy so vsetkymi producentmi Zivocisnych ved-
lajsich produktov, pricom ich konatelia vytvorili spolu sprostredko-
vatelsku spolocnost VAS - ADOVA, s.r.o., ktord vylucne ako jedind
nastavovala obchodné podmienky a uzatvdrala nové zmluvy s pro-

s

ducentmi Zivocisnych vedlajsich produktov.

“ Veterindrna asandcia Zivocisnych vedlajsich produktov je proces zabezpecovany na
celom tzemi Slovenskej republiky na zdklade zmluvného vztahu medzi producentmi
Zivocisnych vedlajsich produktov a spracovatelskymi zariadeniami - kafilériami. Zmluvny
vztah upravuje proces zberu, zvozu (prepravy), spracovania a zneskodnenia Zivocis-
nych vedlajsich produktov, ktoré vznikajii pri chove zvierat, ich zabijani, pri finalizdcii
potravin alebo ostatnych vyrobkov Zivocisneho pévodu.
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Celkovy pocet
rozhodnuti
Total number
of decisions

Tab.¢. 2
Table No. 2

Pocet rozhodnuti
- dohody
obmedzujiice sutaz
Number of decisions -
agreements restricting
competition

Pocet rozhodnuti - iné pripady
(nepredlozenie informacif,...)
Number of decisions - other cases
(failure to provide information,...)

Selected cases dealt with in 2008

Cartel agreement of carcass disposal plant operators VAS s.r.o.
and N - ADOVA, spol. s r.o.

On 13 June 2008, the Division of Agreements Restricting Compe-
tition issued a decision by which it imposed a fine totalling
EUR 1 218 157,07 / SKK 36 698 200 on the carcass disposal plant
operators for conclusion of a cartel agreement.

In the period of April to June 2007, the Division of Agreements
Restricting Competition received two incentives for investigation of
the conduct of the companies VAS - ADOVA, s.r.o. and VAS s.r.o. both
incentives referred to the changes in existing activities of the com-
panies VAS s.r.o. and N - ADOVA, spol. s r.o., in the market of veteri-
nary sanitation services* and described impacts of these changes,
particularly in the price area, on producers of animal by-products
(slaughters, agricultural entities, meat producers). Following the
completion of investigation, the Office initiated administrative
proceedings for potential violation of the Act.

The undertakings VAS s.r.o. and N - ADOVA, spol. s r.o., are operating
the only carcass disposal plants in the market of veterinary sanita-
tion services in the territory of the Slovak Republic. At the beginning
of the year 2007, both undertakings gradually terminated their
contracts with all producers of animal by-products, and their exe-
cutives subsequently founded the intermediary company VAS - ADO-
VA, s.r.o. with exclusive powers for negotiation of business condi-
tions and conclusion of new contracts with producers of animal by-
products.

“ Veterinary sanitation of animal by-products is a process ensured in the whole territory
of the Slovak Republic under the contracts concluded between producers of animal
by-products and carcass disposal plants. The contract stipulates the procedure of col-
lection, transport, processing and disposal of animal by-products generated in
animal-breeding and slaughtering, finalization of foods or other products of animal
origin.
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Nakolko producenti nemali ind moZnost ako uzatvorit zmluvy
s podnikatelom VAS - ADOVA, s.r.o., museli akceptovat stanovené
obchodné podmienky, ktoré pre nich znamenali zvysenie cien za
asandciu u niektorych kategorii Zivocisnych vedlajsich produktov
az o 100%. Zdroven doslo k faktickému rozdeleniu trhu, kedZe od
vzniku spolocnosti VAS - ADOVA, s.r.o., len tento podnikatelsky sub-
Jjekt rozhodoval, ktord z dvoch kafilérii a v akom objeme spracuje
Zivocisne vedlajsie produkty jednotlivych producentov. Uvedend sku-
tocnost predstavuje zmenu oproti predchddzajicemu stavu, kedy
samotni producenti mali moznost vyberu na zdklade zhodnotenia
cien a obchodnych podmienok jednotlivych kafilerickych spoloc-

nosti.

Postup podnikatelov VAS s.r.o. a N - ADOVA, spol. s r.o., ktori boli
predtym na vymedzenom relevantnom trhu v postaveni konkuren-
tov a svoju obchodnd stratégiu si stanovovali nezdvisle, spésobil
na trhu veterindrnej asandcie podstatnd zmenu z hladiska existu-
jtceho sutazného prostredia. Konanim spolocnosti VAS s.r.o.
a N -ADOVA, spol. s r.o., doslo k obmedzeniu hospoddrskej stitaze
na relevantnom trhu najmd v oblasti cenovej konkurencie. Cena za
asanacnd sluZbu sa prestala vytvdrat sitaZou, ale bola stanovo-
vand na zdklade horizontdlnej dohody konkurencnych spolocnosti
VAS s.r.o. a N - ADOVA, spol. s r.o., pricom zohladriovala spolocné
ekonomickeé zdujmy tychto podnikatelov.

As the producers had no other possibility but to conclude contracts
with the undertaking VAS - ADOVA, s.r.o., they were forced to accept
the determined business conditions, which meant for them the
increase of prices for provision of sanitation services for certain
categories of animal by-products of up to 100%. At the same time,
the market was virtually divided because, since the foundation of
the company VAS - ADOVA, s.r.o., this undertaking was the only
entity to decide which of the two carcass disposal plants would
process animal by-products from the individual producers, and in
what volume. This fact represents a change against the previous
state, where the producers alone had the option to decide on the
basis of evaluation of prices and business conditions of the indi-
vidual carcass disposal plants.

The procedure of the undertakings VAS s.r.o. and N - ADOVA,
spol. s r.o., that theretofore were in the position of competitors
in the defined relevant market and decided on their business stra-
tegy independently, caused a substantial change in the market of
veterinary sanitation services from the view of existing competi-
tive environment. The conduct of the companies VAS s.r.o. and
N -ADOVA, spol. s r.o., resulted in the restriction of competition in
the relevant market, particularly in the area of price competition.
The price for sanitation service ceased to be created by competi-
tion and instead started to be determined by horizontal agree-
ment of the competitors VAS s.r.o. and N - ADOVA, spol. s r.o., taking
into account common economic interests of these undertakings.

Kam vedu vsetky cesty? Do Rima? Nie, do VAS - ADOVA.
Where do all roads lead? To Rome? No, they lead to VAS - ADOVA.

VYROCNA SPRAVA 2008
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Akékoliek dohody, smerujiice k spolocnej cenovej politike konku-
rentov, spadajd svojou povahou do kategodrie zavaznych protisitaz-
nych praktik. Cenovd stitaz je velmi délezitd, nakolko udrZuje ceny
tovarov a sluzieb na konkurencnej drovni, napomdha optimdlnej
alokdcii zdrojov, a tak prindsa prospech pre spotrebitelov. Odbor
dohéd obmedzujicich sdtaz pri ukladani pokdt bral do dvahy pre-
dovsetkym zdvaznost protipravneho konania, najmd jeho povahu
a skutocny dopad na trh. Urad preto ulozil spolocnosti VAS s.r.o.,
pokutu vo vyske 663 012,02 € / 19 973 900 Sk a pokutu vo vyske
555 145,06 €/ 16 724 300 Sk spolocnosti N - ADOVA, spol. s r.o.

Rozhodnutie nenadobudlo pravoplatnost, nakolko sa podnikatelia
voci nemu odvolali. V sticasnosti vo veci kond Rada dradu.

Asociacia fakultnych nemocnic Slovenskej republiky - plosné
stanovovanie minimalnej trovne cien za ukoncent hospitali-
zaciu

Dria 16. 12. 2008 odbor dohéd obmedzujiicich sdtaz vydal rozhod-
nutie, v ktorom uloZil pokutu vo vyske 1 597,96 €/ 48 140 Sk Asocid-
cii fakultnych nemocnic Slovenskej republiky (dalej len , Asocidcia”).

Any agreements leading to the common price policy of competitors
fall by their nature within the category of serious anticompetitive
practices. Price competition is very important, because it maintains
prices of goods and services at the competitive level, helps the opti-
mal allocation of resources, and hence brings benefits for consumers.
When imposing fines, the Division of Agreements Restricting Com-
petition considered particularly the seriousness of the unlawful
conduct, especially its character and actual impact on the market.
The Office therefore imposed on the company VAS s.r.o., a fine of
EUR 663 012,02 / SKK 19 973 900 and to the company N - ADOVA,
spol. s r.o. a fine of EUR 555 145,06 / SKK 16 724 300.

The decision has not entered into force because the undertakings
lodged an appeal against the decision. The Council of the Office is
acting in the matter.

Association of University Hospitals of the Slovak Republic
- overall determination of the minimum level of prices for
terminated hospitalization

On 16 December 2008, the Division of Agreements Restricting
Competition issued a decision by which it imposed a fine of EUR
1 597,96 / SKK 48 140 on the Association of University Hospitals
of the Slovak Republic (hereinafter referred to as "Association").

Staci, ked' spolu vymackame od poistovni len 20% naviac?
Will it be enough for us to squeeze only 20% more from the insurance companies?

VYROCNA SPRAVA 2008
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Urad obdrzal v marci 2007 podnet na presetrenie spravania Aso-
cidcie. Podnet poukazoval na koordinovany postup Asocidcie pri
prejedndvani zmliv o poskytovani zdravotnej starostlivosti uhrddza-
nej z verejného zdravotného poistenia na rok 2007 a dohadovani
vysky platieb za hospitalizdciu poistencov. Po preskimani situdcie
zacal drad sprdavne konanie vo veci mozného porusenia zdkona.
Predmetom sprdavneho konania bol postup Asocidcie pri uzatvdrani
zmldv o poskytovani zdravotnej starostlivosti uhrddzanej z verej-
ného zdravotného poistenia (dalej len ,zmluvy”) medzi clenmi
Asocidcie a niektorymi zdravotnymi poistoviiami vykondvajicimi
na Slovensku verejné zdravotné poistenie (dalej len ,zdravotné
poistovne”).

Zikon ¢. 578/2004 Z.z. o poskytovateloch zdravotnej starostlivosti
umozriuje po splnenf prislusnych podmienok ziskat povolenie kto-
rejkolvek fyzickej alebo prdvnickej osobe, ktord sa tak ndsledne
stdva poskytovatelom zdravotnej starostlivosti. Tymto je dany pries-
tor pre pluralitu subjektov poskytujicich (stavni) zdravotnd sta-
rostlivost, ktorymi méZu byt i nestdtne zariadenia prevddzkované
stikromnymi fyzickymi alebo prdvnickymi osobami disponujicimi
predmetnym povolenim. Odbor dohéd obmedzujicich sdtaz pocas
konania zistil, Ze clenmi Asocidcie sd najmd Stdtne prispevkové
organizdcie zriadené Ministerstvom zdravotnictva SR, ktoré zabez-
pecuji 34,2% l6Zok zdravotnej starostlivosti z celkového poctu l6Zok
na Slovensku.

Urad dospel k zdveru, Ze zo strany Asocidcie doslo k cenovo orien-
tovanému zasahovaniu do individudlnych zmluvnych rokovani clenov
Asocidcie a jednotlivych zdravotnych poistovni stanovovanim mini-
mdlnej drovne cien za ukoncenti hospitalizdciu. Asocidcia touto cin-
nostou wylicila uz existujice, ale aj mozné sutazné aktivity, ako
i rozsah konkurencnej aktivity medzi clenmi Asocidcie v ramci kvality
poskytovanej Ustavnej zdravotnej starostlivosti a efektivnosti na-
kladania so ziskanymi financnymi prostriedkami z verejného zdra-
votného poistenia. Presadenie poZadovanej trovne platieb za dstav-
nd starostlivost zo strany Asocidcie plosne, v prospech jej clenov
a bez akejkolvek diferencidcie na zdklade kvality jednotlivych fakul-
tnych nemocnic, znamend nahradenie individudlnych nezdvislych
dojedndvani cien samotnymi clenmi Asocidcie so sikromnymi zdra-
votnymi poistovriami, bez ohladu na kvalitu poskytovanej sluzby.
Istota vyssich platieb za dstavni zdravotnd starostlivost pre clenov
Asocidcie, bez ohladu na kvalitu poskytnutych sluzieb, znizuje snahu
o0 kvalitativne orientované sitazné aktivity oproti inym nemocni-
ciam alebo dalsim poskytovatelom dstavnej zdravotnej starostli-
vosti nezdruzenym v Asocidcii, ¢o je v neprospech konecného spotre-
bitela - pacienta.
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In March 2007, the Office received an incentive for investigation of
the Association’s conduct. The incentive referred to concerted
practice of the Association in negotiating contracts on provision of
health care reimbursed from public health insurance for the year
2007, and in bargaining over the amount of payments for hospi-
talization of insured persons. Having examined the situation, the
Office initiated administrative proceedings for the potential viola-
tion of the Act. The subject of the administrative proceedings was
the procedure used by the Association in concluding the contracts
on provision of health care reimbursed from public health insuran-
ce scheme (hereinafter referred to as ,contracts”) between mem-
bers of the Association and certain health insurance companies
performing the public health insurance in Slovakia (hereinafter
referred to as , health insurance companies”).

The Act No 578/2004 Coll. on Health Care Providers allows, subject
to the fulfilment of the determined conditions, to issue the licence
to any natural or legal person, who subsequently becomes a health
care provider. It creates space for a plurality of entities providing
(institutional) health care, including non-state establishments
that are operated by private natural or legal persons holding the
said licence. During the proceedings the Division of Agreements
Restricting Competition found that members of the Association
were predominantly state allowance organisations set up by the
Ministry of Health of the Slovak Republic, that provide 34.2% of
health care beds from the total number of beds in Slovakia.

The Office arrived at the conclusion, that the Association had
made a price-oriented intervention in the individual contract ne-
gotiations of the Association members and the individual health
insurance companies by determining the minimum level of prices
for terminated hospitalization. By this activity the Association
excluded both existing and potential competitive activities, as well
as the scope of a competitive activity between the Association
members, as regards the quality of provided institutional health
care and the effective use of funds obtained from the public health
insurance scheme. The overall enforcement of the required level of
payments for institutional care on the part of the Association for
the benefit of its members and without any differentiation based
on the quality of the individual university hospitals means the
replacement of the individual independent price negotiations con-
ducted by the Association members with private health insurance
companies, irrespective of the quality of provided service, and
decreases the efforts at quality-oriented competitive activities
against the other hospitals or institutional health care providers
who are not members of the Association, which is to the detriment
of final consumer - patient.
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Zdroven takdto cinnost Asocidcie deformuje konkurencné pod-
mienky na relevantnom trhu poskytovania tstavnej zdravotnej sta-
rostlivosti na tzemf celého Slovenska. Pritom je potrebné pozname-
nat, Ze na tomto trhu nepdsobia len clenovia Asocidcie, ale i dalst
poskytovatelia tstavnej zdravotnej starostlivosti. Navysenim pla-
tieb clenom Asocidcie v désledku kolektivneho tlaku prostrednic-
tvom Asocidcie sa umelo odcerpdvajd financné prostriedky z limi-
tovaného objemu prostriedkov verejného zdravotného poistenia,
¢im su ndsledne ukrdteni a znevyhodneni ostatni poskytovatelia
tstavnej zdravotnej starostlivosti pésobiaci na tom istom relevan-
tnom trhu a zniZuje sa dostupnost dstavnej zdravotnej starostli-
vosti, opdt v neprospech pacienta.

Rozhodnutie nenadobudlo pravoplatnost, nakolko sa Asocidcia voci
nemu odvolala. V sticasnosti vo veci kond Rada dradu.

3.2 Zneuzivanie dominantného postavenia

Mat dominantn( poziciu na trhu nie je zakazané, ale ak dochadza
kjej zneuzitiu, ide o zakdzan protisitaznd praktiku. K zneuziva-
niu dominantného postavenia dochddza vtedy, ked podnikatelia,
ktori sa vzhladom na svoju ekonomickd silu dokazu spravat ne-
zavisle, svojim konanim obmedzia stitaz na trhu, ak vyuziji svoju
trhovi poziciu na neoddvodnené zvysovanie vlastného profitu.

Pri aplikdcii sataznych pravidiel sa rozliSujd dva typy praktik zneu-
Zivania dominantného postavenia - vylucovacie a vykoristovatel-
ské postupy. Pri ,vykoristovatelskych” praktikich dochadza zo
strany dominantnych subjektov k ziskaniu neopravneného pros-
pechu na dkor zdkaznikov, pretoze dominant si moze dovolit také
spravanie, ktoré na trhoch s intenzivnou sitazou nie je mozné,

napr. formou uplatiiovania neprimeranych podmienok.

Pod vylucovacimi praktikami je treba rozumiet spravanie domi-
nantnej spolocnosti, ktoré je spdsobilé dplne alebo Ciastocne
uzatvorit trh pre skutocnych a potencialnych konkurentov. Uza-
vretie trhu umozZiuje dominantnému hracovi dlhodobo si udrzat
svoju poziciu na trhu bez ohladu na efektivnost, cenu ¢i kvalitu
poskytovanych sluzieb a tovarov, nakolko novi, potencialni kon-
kurenti dominantnej spolocnosti nemézu vstdpit na trh a rovna-
ko uz existujidci konkurenti na trhu st obmedzeni pri realizacii
svojich ekonomickych aktivit. Typickymi vylucovacimi praktikami
je napriklad, neposkytnutie pristupu k unikatnemu zariadeniu,
viazanie produktov, €i tzv. stldcanie marze (margin squeeze).
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Moreover, this activity of the Association deforms the competitive
conditions in the relevant market of provision of institutional
health care in the whole territory of Slovakia. It must also be noted
that not only the Association members, but also other institutio-
nal health care providers operate in this market. By the increase of
payments for the Association members, resulting from the collec-
tive pressure exerted through the Association, funds from the limi-
ted volume of public health insurance funds are artificially
siphoned off, which leads to the discrimination of the other insti-
tutional health care providers operating in the same relevant mar-
ket and to the decrease of the availability of institutional health
care, again to the detriment of the patient.

The decision has not entered into force because the Association
lodged an appeal against the decision. The Council of the Office is
acting in the matter.

3.2 Abuse of a dominant position

It is not prohibited to have a dominant position in the market,
butits abuse becomes a prohibited anticompetitive practice. A do-
minant position is abused when undertakings that, in view of
their economic power, are able to act independently, to restrict
by their conduct competition in the market, or to use their market
position for unjustified increase of their own profits.

In the application of the competition rules two types of abusive
practices are distinguished - exclusionary and exploitative practi-
ces. In case of exploitative practices the dominant entities obtain
unjustified benefits to the detriment of customers, because a
dominant entity can afford to conduct itself in a way that is
impossible in the markets with intensive competition, e.g. by
applying unfair conditions.

Practices of exclusion mean such conduct of a dominant under-
taking that is able to fully or partially close the market to actual
and potential competitors. The market closure allows a dominant
player to maintain its position in the market, regardless of the
effectiveness, price or quality of provided services and goods,
because new potential competitors of the dominant undertaking
cannot enter the market and existing competitors in the market
are restricted in the implementation of their economic activities.
Typical practices of exclusion are the restriction of access to es-
sential facility, tying of products or so-called ,, margin squeeze”.
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Odbor zneuzivania dominantného postavenia vykonal v roku
2008 celkovo 73 Setreni, otvoril 9 spravnych konani a vydal 5
rozhodnuti. Sthrnnd pokuta ulozena odborom v posudzovanom
roku bola vo vyske 31 908 318,40 € / 961 270 000 Sk.

Prehlad cinnosti v oblasti zneuzivania dominantného postavenia za rok 2008

Overview of activities in the area of abuse of a dominant position in 2008

Vseobecné
Setrenie

Spravne
konanie
Administrative
proceedings

General
investigation

Vybrané pripady rieSené v roku 2008

Slovak Telekom, a.s. - odmietnutie spristupnit miestne vedenia
konkurencii

Dria 14. 8. 2008 drad vydal rozhodnutie, v ktorom uloZil pokutu vo
vyske 29 376 618,20 €/ 885 000 000 Sk spolocnosti Slovak Tele-
kom, a.s., (dalej len , ST*) za zneuZivanie dominantného postave-
nia.

Urad este v roku 2005 rozhodol, Ze podnikatel ST zneuzil svoje do-
minantné postavenie a ulozZil mu pokutu vo vyske 29 376 618,20 €/
885 000 000 Sk. Toto rozhodnutie, voci ktorému sa podnikatel od-
volal, nadobudlo pravoplatnost 16. 1. 2006 rozhodnutim Rady dra-
du, ktord vecne potvrdila porusenie zo strany spolocnosti ST. Nd-
sledne podal podnikatel Zalobu na Krajsky sdd v Bratislave, ktory
v roku 2007 zrusil rozhodnutia dradu a vrdtil vec dradu na dalsie
konanie.

Po opdtovnom preskimani pripadu a vysporiadani sa s pravnym
ndzorom Krajského stdu v Bratislave dospel drad k obdobnému zd-
veru ako v predchddzajiicom konani a to, Ze spolocnost ST zneuZila
svoje dominantné postavenie nespristupnenim miestnych vedeni
v ramci svojej velkoobchodnej ponuky pre ostatnych podnikatelov
- konkurentov pondkajlcich telekomunikacné sluzby koncovym
zdkaznikom. ST ako jediny vlastnik a sprdvca pevnej verejnej tele-
komunikacnej siete na celom tizemi Slovenskej republiky, stcastou
ktorej sd aj miestne vedenia nevyhnutné na poskytovanie teleko-
munikacnych sluZieb tym, Ze v posudzovanom obdobi nespristupnil
miestne vedenia svojim konkurentom v ramci velkoobchodnej po-
nuky, zabrdnil, aby konkurenti mohli ponikat telekomunikacné
sluzby, na ktorych realizdciu potrebovali pristup k miestnym vede-
niam, konecnym spotrebitelom a takto konkurovat ST cenou ale-
bo kvalitou v oblasti poskytovania hlasovej sluzby, sluzby pristupu
do internetu atd.
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Celkovy pocet
rozhodnuti
Total number
of decisions

In 2008, the Division of Abuse of a Dominant Position carried out
73investigations, initiated 9 administrative proceedings and is-
sued 5 decisions. The fines imposed by the Division in the year
under review amounted to EUR 31 908 318,40 / SKK 961 270 000.

Tab. ¢. 3
Table No. 3

Pocet rozhodnuti
- zneuzivanie dominan-
tného postavenia
Number of decisions
- abuse of a dominant
position

Pocet rozhodnuti - iné pripady
(nepredloZenie informacii...)
Number of decisions - other cases
(failure to provide information...)

Selected cases dealt with in 2008

Slovak Telekom, a.s. - denial of access to local loops for compe-
titors

On 14 August 2008, the Office issued a decision by which it impo-
sed a fine of EUR 29 376 618,20 / SKK 885 000 000 on the compa-
ny Slovak Telekom, a.s., (hereinafter referred to as ,ST”) for the
abuse of a dominant position.

Already in 2005, the Office decided that the undertaking ST had
abused its dominant position, and imposed on it the fine of EUR
29 376 618,20 / SKK 885 000 000. This decision against, which
the undertaking lodged an appeal, entered into force on 16 Ja-
nuary 2006 by decision of the Council of the Office that confirmed
the violation on the part of the undertaking ST. Subsequently the
undertaking filed an action to the Regional Court in Bratislava,
which in 2007 abolished the decisions of the Office and returned
the case to the Office for further proceedings.

Having re-examined the case and coped with the legal opinion of
the Regional Court in Bratislava, like in the previous proceedings
the Office arrived at the conclusion that the undertaking ST had
abused its dominant position by denying access to local loops
within the framework of its wholesale supply for other underta-
kings - competitors offering telecommunication services to end
customer. ST as the sole owner and manager of the fixed public
telecommunication network in the territory of the Slovak Republic,
comprising local loops required for provision of telecommunica-
tion services, by denying access to local loops for its competitors
within the framework of the wholesale supply in the period under
review prevented its competitors from offering telecommunication
services, for implementation of which they needed access to the
local loops, to end consumers, and hence it prevented them from
competing with ST by price or quality in the area of provision of
voice service, internet access service, etc.
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Podnikatel ST, ako vertikdlne integrovand spolocnost, tymto kona-
nim spésobil, Ze trhy sa pre konkurenciu neotvorili vébec alebo iba
v obmedzenom rozsahu. Navyse poskodil svojich konkurentov. 0b-
medzil ich v moZnosti aplikovat najmodernejsie technoldgie nezd-
visle na uz pondkanych produktoch ST a zdrover dplne uzavrel trh
pre potencidlnych konkurentov zamyslajicich pésobit na novovytvo-
renych trhoch. Podnikatelia, kedZe si nemohli dovolit vybudovat
duplicitné unikdtne zariadenie, nakolko jeho vybudovanie nie je
objektivne mozné vzhladom na znacné investicie a vysoku dobu
ndvratnosti spojend s rizikom vzniku , utopenych ndkladov”, sa
museli podriadit spravaniu ST.

The undertaking ST as a vertically integrated company by this con-
duct caused, that markets had not opened to the competitors at
all, or they had opened to them only partially. Moreover, it dam-
aged its competitors. It restricted them in the option to apply the
most advanced technologies independently on products already
offered by ST, and completely closed the market to potential com-
petitors contemplating the entry into newly created markets. As they
could not afford to develop a duplicate essential facility, because
its development is objectively impossible due to high investments
and the long payback period connected with the risk of incurrence
of ,sunk costs“, the undertakings had to subordinate to the con-
duct of ST.

PERPETUM MOBILE

- ST zneuZiva
dominantné
postavenie

- ST zneuZiva
dominantné
postavenie

- ST zneuZiva
dominantné
postavenie

- ST abuses its
dominant position
- ST abuses its
dominant position
- ST abuses its
dominant position

" - doSetrit’l
" - dosetrit!
- doSetrit’l
- re-examine!
- re-examine!
- re-examine!

Slovenské perpetum mobile
Slovak Perpetum Mobile

STdlhodobo deformoval konkurencné prostredie na trhu elektronic-
kych komunikacnych sluzieb, ¢o malo negativne dopady aj na spot-
rebitelov, ktori nemali moznost benefitovat z tlaku konkurencie v po-
dobe niZsich cien, kvalitnejsich produktov alebo sluzieb, zavddzania
novych technoldgii a pod. Navyse, zdvaZnost tohto konania zvysuje
skutocnost, Ze elektronické komunikdcie sd klticovym faktorom na
ceste k informacnej spolocnosti a zdroveri vytvdraju zdkladné pod-
mienky pre pristup podnikov, verejnych institicii a jednotlivcov
k modernym komunikacnym sietam a sluzbdm v ramci celosvetovej

informacnej infrastruktdry.
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ST had been deforming the competitive environment in the market
in electronic communication services for a long period, which also
negatively affected consumers, who were unable to benefit from
the competitive pressure in the form of lower prices, better products
or services, implementation of new technologies, etc. Moreover,
the seriousness of this conduct is increased by the fact that elec-
tronic communications are the key factor in building an information
society and at the same time creates basic conditions for access of
enterprises, public institutions and individuals to modern commu-
nication networks and services within the framework of the global
information infrastructure.
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Pri stanovovani vysky pokuty drad bral do dvahy predovsetkym zd-
vaznost porusenia zdkona, rozsah protiprdvneho konania a opako-
vané porusovania zakona zo strany ST.

Rozhodnutie nenadobudlo prdavoplatnost, nakolko sa podnikatel
voci nemu odvolal. V sticasnosti vo veci kond Rada dradu.

MARIANUM - pohrebnictvo mesta Bratislavy - stanovovanie
neopodstatnenych poplatkov a neprimeranych podmienok

Dria 30. 6. 2008 drad vydal rozhodnutie, v ktorom uloZil pokutu
vo vyske 102 901,15 € / 3 100 000 Sk podnikatelovi MARIANUM
- pohrebnictvo mesta Bratislavy (dalej len ,Marianum*) za zneu-
Zivanie dominantného postavenia.

Urad obdrzal koncom roka 2006 niekolko podnetov na preskii-
manie sprdvania pohrebnictva Marianum. Na zdklade tychto pod-
netov bolo vykonané presetrovanie, ktoré bolo neskér rozsirené aj
o problematiku, ktord nebola sicastou obdrzanych podnetov. Na-
kolko vseobecné presetrovanie poukdzalo na mozné porusenie
pravidiel hospoddrskej sttaZe, zacal drad dria 18. 2. 2008 z vlas-
tného podnetu sprdvne konanie vo veci mozného zneuZzitia domi-
nantného postavenia v oblasti poskytovania cintorinskych a kre-
macnych sluzieb.

When determining the amount of the fine, the Office considered
particularly the seriousness of the violation of the Act, the scope
of unlawful conduct, and a repeated violation of the Act on the
part of ST.

The decision has not entered into force because the undertaking
lodged an appeal against the decision. The Council of the Office is
acting in the matter.

MARIANUM - funeral services of the city of Bratislava - deter-
mination of unjustified fees and unfair conditions

On 30 June 2008, the Office issued a decision by which it imposed
a fine of EUR 102 901,15 / SKK 3 100 000 on the undertaking MA-
RIANUM - funeral services of the city of Bratislava (hereinafter
referred to as ,Marianum”) for abuse of a dominant position.

At the end of year 2006, the Office received several incentives for
examination of the conduct of the undertaking Marianum. On the
basis of these incentives the Office carried out investigation that
was later extended to issues not covered by the received incentives.
As the general investigation indicated the potential violation of
the competition rules, on 18 February 2008, from its own initia-
tive, the Office initiated administrative proceedings in the matter
of potential abuse of a dominant position in the area of provision
of cemetery and cremation services.

| 8 ANVdINOD

2 ANYdWOD
a ANYdINOD

Bez komentara
No comment
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Preukdzalo sa, Ze pohrebnictvo Marianum, ktoré spravuje kremato-
rium a vacsinu cintorinov v Bratislave, porusilo zdkon tym, Ze pos-
kytovalo pohrebné sluzby (obradnik/organizdtor, nosici a zapo-
Zicanie katafalku) automaticky s poplatkom za zapoZicanie obradnej
siene na nim prevddzkovanych cintorinoch bez ohladu na to, ¢i
ostatné pohrebnictva mali zdujem tieto pohrebné sluzby od neho
odoberat. Podnikatel Marianum tymto svojim konanim ndtil ostatné
pohrebnictva k odoberaniu pohrebnych sluzieb, ktoré mohli byt
poskytované aj konkurencnymi spolocnostami. Pritom pohrebny
obrad je najdélezitejsia cast celého pohrebu a prdve pocas neho
md pohrebnictvo moznost prezentovat kvalitu svojich sluZieb pred
pozostalymi. Tdato moznost vsak bola konkurencnym pohrebnym
sluzbdm odoprend.

0bdobné konanie podnikatel Marianum uplatrioval aj pri zapoZicia-
vani obradnej siene v krematdriu. Pohrebnictvo Marianum svojim
konanim obmedzilo pozostalych pri vybere pohrebnictva pre pos-
kytnutie tejto pohrebnej sluzby.

Urad dalej zistil, 7e spolocnost Marianum neopodstatnene tictova-
la objedndvatelom pohrebu poplatok Likviddcia kvetinovych darov
po 3 - 4 tyzdrioch po pohrebe (v cene je zahrnuta fyzickd likviddcia
kvetinovych darov z hrobu vrdtane odvozu na sklddku). Vzhladom
na to, Ze ndklady spojené s likviddciou kvetinového odpadu na
hrobovom mieste si podnikatel Marianum dctoval i v poplatku za
prendjmom hrobového, urnového a kryptového miesta, dochddza-
lo z jeho strany k dvojitému spoplatriovaniu tych istych sluZieb.
Podnikatel’ tak ziskal neoprdvnené prijmy za sledované obdobie
(29. 3. 2005 az 31. 7. 2006) vo vyske 19 084,15 €/ 574 929 Sk.

K poruseniu zdkona doslo zo strany podnikatela Marianum aj neo-
podstatnenym tctovanim poplatku Likviddcia hrobového (urnového)
pomnika (v cene s zahrnuté vsetky tikony spojené s likviddciou
pomnika vrdtane odvozu na sklddku tuhého odpadu). Pohrebnictvo
Marianum bolo povinné odstrdnit pévodné prislusenstvo hrobového
miesta na ndklady predchddzajiceho uzivatela alebo ho odstranit
na vlastné ndklady. Pohrebnictvo Marianum vsak nédklady spojené
s likviddciou pévodného prislusenstva hrobového miesta prendsalo
na nowych uZivatelov tctovanim vyssie uvedeného poplatku. Takto
ziskalo pohrebnictvo Marianum neoprdvnené prijmy z dctovania
daného poplatku v obdobi posudzovanom dradom (9. 8. 2004 aZ
31. 7. 2006) vo vyske 19 318,00 €/ 581 974 Sk.
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It was established, that the undertaking Marianum operating the
crematorium and most of cemeteries in Bratislava had violated the
Act by providing funeral services (master/organizer, bearers and
lease of catafalque), automatically charging a fee for the lease of
the hall of farewell on cemeteries operated by it, regardless of
whether other funeral undertakings wished to purchase these fu-
neral services from it. The undertaking Marianum by its conduct
forced the other funeral undertakings to purchase funeral services
that could have been provided by its competitors as well. It must
be noted that funeral ceremony is the most important part of the
whole funeral and that during this ceremony the funeral under-
taking has the opportunity to present the quality of its services to
the survivors. However this possibility was denied to the compet-
ing funeral undertakings.

The undertaking Marianum applied similar conduct when leasing
out the hall of farewell in the crematorium. The undertaking Ma-
rianum by its conduct restricted the survivors in the option to choose
a funeral undertaking to provide them with this funeral service.

The Office also found that the company Marianum had charged to
the customers of the funeral an unjustified fee for,, Disposal of flo-
ral tribute in 3 to 4 weeks after the funeral” (the fee includes the
physical liquidation of floral tributes from the grave, including
transport to the dump). As the undertaking Marianum already in-
cluded the costs of disposal of the floral tribute from the grave in
the fee for the lease of the grave, urn and tomb plot, a duplicate
fee for the same services was charged on its part. In this way the
funeral undertaking obtained unjustified income for the period
under review (29 March 2005 - 31 July 2006) at amount of EUR
19 084,15 / SKK 574 929.

The undertaking Marianum also violated the Act by unjustified
charging of fee , Disposal of grave (urn) monument" (the fee in-
cludes all operations related to the disposal of the monument,
including collection to the solid waste dump). The undertaking Ma-
rianum was obliged to remove the initial accessories of the grave
plot on account of the former user, or to remove them at its own
expenses. However, the undertaking Marianum transferred the
costs of disposal of the initial accessories of the grave plot to new
users by charging the fee referred to above. In this way the under-
taking Marianum obtained unjustified income from charging of the
said fee in the period under review (9 August 2004 - 31 July 2006)
at the amount of EUR 19 318,00 / SKK 581 974.

ANNUAL REPORT 2008

19




Ked’ podnikatel’ s dominantnym postavenim vyuziva svoju trhovi
silu na trhu, na ktorom md dominantné postavenie na to, aby po-
silnil svoje postavenie na inom trhu, kde je vystaveny urcitej kon-
kurencii tym, Ze kladie prekdzky pre pésobenie konkurentov na
tomto trhu, ide o nepripustné prendsanie trhovej sily s potencidlom
narusit stutazné prostredie. Navyse podnikatel Marianum vyuZzil
svoje dominantné postavenie aj na zvysenie svojho majetkového
prospechu na dkor spotrebitelov (pozostalych, resp. oprdvnenych
0s0b).

Urad pri ukladani pokuty bral do dvahy predovsetkym zdvaznost
protiprdvneho konania, najmd jeho povahu, skutocny dopad na
trh a dGGku trvania protiprdvneho stavu.

Rozhodnutie nadobudlo prdvoplatnost dria 12. 1. 2009 rozhodnu-
tim Rady dradu, v ktorom sa zvysila vyska pokuty na 237 668,46 €/
7 160 000 Sk.

Slovak Telekom, a.s. - vyberové konanie na riesenie , Integro-
vanej komunikacnej platformy pre Ludovd Banku, a.s.”

Dria 28. 10. 2008 odbor zneuzivania dominantného postavenia po
opdtovnom preskdmani pripadu vydal rozhodnutie, v ktorom ulozil
pokutu vo vyske 2 423 156,08 €/ 73 000 000 Sk spolocnosti Slovak
Telekom, a.s., (dalej len ,,ST”) za zneuzivanie dominantného po-
stavenia v rdmci vyberového konania na riesenie , Integrovanej
komunikacnej platformy pre Ludovi Banku, a.s.”.

V roku 2005 vydal odbor zneuzivania dominantného postavenia
rozhodnutie, v ktorom preukdzal zneuzivanie dominantného posta-
venia spolocnostou ST a uloZil jej pokutu vo vyske 2 655 513,51 €/
80 000 000 Sk. Rozhodnutie nadobudlo pravoplatnost dria 20. 10.
2006 zamietnutim rozkladu podnikatela Radou dradu. Ndsledne na
to podal ST Zalobu na Krajsky sdd v Bratislave. Rozsudok, ktorym
Krajsky sud v Bratislave zrusil rozhodnutia dradu a vec vrdtil na
opdtovné konanie, nadobudol prdavoplatnost 10. 9. 2008.

Urad, po opakovanom presetreni pripadu a vysporiadani sa s prdv-
nym ndzorom stdu, opdtovne dospel k zdveru, Ze spolocnost ST po-
rusila zdakon pri vyberovom konani na rieSenie , Integrovanej ko-
munikacnej platformy pre Ludovd Banku, a.s.”.
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If an undertaking with a dominant position uses its market power
in the market, where it has a dominant position, to strengthen its
position in another market, where the undertaking is exposed to
certain competition, by creating barriers to the operation of com-
petitors in this market, such practice constitutes the unallowable
transfer of market power with a potential to disrupt a competitive
environment. Moreover the undertaking Marianum used its domi-
nant position to increase its material benefits to the detriment of
consumers (survivors or beneficiaries).

When imposing the fine, the Office considered among others the
seriousness of the unlawful conduct, especially its character, actu-
al impact on the market and duration of the unlawful situation.

The decision entered into force on 12 January 2009 by the deci-
sion of the Council of the Office, in which the amount of fine was
increased to EUR 237 668,46 / SKK 7 160 000.

Slovak Telekom, a.s. - tender for solution of ,,Integrated com-
munication platform for Ludova Banka, a.s.”

On 28 October 2008, having re-examined the case, the Division of
Abuse of a Dominant Position issued a decision by which it impo-
sed a fine of EUR 2 423 156,08 / SKK 73 000 000 on the company
Slovak Telekom, a.s., (hereinafter referred to ,ST”) for abuse of
a dominant position within the framework of the tender for solution
of ,Integrated communication platform for Ludovd Banka, a.s.”.

In 2005, the Division of Abuse of a Dominant Position issued a de-
cision by which it established the abuse of a dominant position by
the company ST and imposed on it a fine of EUR 2 655 513,51 /
SKK 80 000 000. The decision entered into force on 20 October 2006
by refusal of the appeal of the undertaking by the Council of the
Office. Afterwards ST filed an action to the Regional Court in Bra-
tislava. The judgement, by which the Regional Court in Bratislava
abolished the decisions of the Office and returned the case for new
proceedings, entered into force on 10 September 2008.

Having reinvestigated the case and coped with the legal opinion of
the court, the Office again arrived at the conclusion that the com-
pany ST had violated the Act in the tender for solution of the , In-
tegrated communication platform for Ludovd Banka, a.s.”.
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Wiberové konanie, ktorého sa zticastnil aj podnikatel ST, pozostdva-
lo z vybudovania ddtovej virtudlnej privdtnej siete (dalej len ,VPS*)
umozriujucej bezpecny prenos dat medzi privatnymi sietami cez
verejnui telekomunikacnd siet, napr. prepojenie pobociek bank, aby
mohli efektivne komunikovat s centrdlou a medzi sebou navzdjom.
Urad pocas konania zistil, 7e jednym z najdélezitejsich kritérii na
tspesné ziskanie danej zdkazky bola bezpecnost, spolahlivost
a nepretrzitost prenosu ddt, pricom existuje len jedind technolo-
gia, telekomunikacnd infrastruktira vlastnend a spravovand ST,
ktord splria takuto poZiadavku. Preto jedinou redlnou cestou, ako
zabezpecit takyto pristup v posudzovanom pripade, bolo prenajat
si pristupové okruhy od ST.

Spolocnost ST zneuzila dominantné postavenie vylucovacou prak-
tikou stldcania marZe. Podnikatel ST prenajimajdci okruhy, ktoré
sd nevyhnutnym vstupom pre ostatnych konkurentov a zdrover po-
sobiaci spolu s dalsimi konkurentmi aj ako poskytovatel sluzieb
VPS koncovym uZivatelom, stanovil taky pomer cien (velkoobchod-
nej ceny za prendjom okruhov a vyslednej maloobchodnej ceny
ponikanej vo vyberovom konani), ktory neumozrioval ostatnym
konkurentom pondknut v ramci vyberového konania konkurencni
ponuku, a teda sdperit o dand zdkazku. Prdave kombindcia , vyso-
kych* velkoobchodnych cien a , nizkej” maloobchodnej ceny zne-
mozriuje konkurentom presadit sa na trhu a vznikd riziko, Ze domi-
nantny vplyv z velkoobchodného trhu sa prenesie na maloobchodny
trh, a tak dojde k jeho monopolizdcii. Klienti v takychto pripadoch
pridu o moZnost vyberu produktu za konkurecni cenu, t. j. nema-
ju moZnost kipy produktu za najnizsiu cenu, ktord by trh v sitazi
vygeneroval. Ak md totiz fungovat trh a sdtaz na riom, potom ne-
méZe byt dominantnej, vertikdlne integrovanej firme umoZnené
protizdkonne vytldacat konkurentov. Ak by sa voci takymto prak-
tikdm nezasiahlo, klienti by v strednodobom a dlhodobom hori-
zonte nemali na vyber a sluzbu by ziskavali na zdklade nekonku-
rencnej ponuky vylucne od podnikatela ST.

Urad pri preukazovani praktiky stldcania marze pouzil tandardny
test ,margin squeeze”, ktory vo svojej rozhodovacej praxi pouZila
aj Eurdpska komisia pri posudzovani konania materskej spolocnos-
ti ST Deutsche Telekom AG.

Pri stanovovani vysky pokuty drad bral do dvahy predovsetkym
zdvaznost porusenia zdkona, rozsah protiprdvneho konania a

opakované porusovania zdkona zo strany ST.

Rozhodnutie nenadobudlo prdavoplatnost, nakolko sa podnikatel
voci nemu odvolal. Vo veci kond Rada dradu.
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The tender, in which the undertaking ST participated, consisted in
the development of the data virtual private network (hereinafter
referred to as ,VPN*“) allowing the safe data transmission between
private networks via a public telecommunication network, e.g. inter-
connection of bank branches to allow their effective communica-
tion with the central office and with each other. During the pro-
ceedings, the Office found that one of the most important criteria
for success in the tender had been safety, reliability and continuity
of data transmission, whereby only one technology, telecommuni-
cation infrastructure owned and administered by ST, fulfilled this
requirement. Therefore the only feasible way, how to provide such
access in the case subject to assessment, was to lease the access
circuits from ST.

The company ST abused its dominant position by applying the
practice of exclusion consisting in margin squeeze. The underta-
king ST leasing out circuits, that are a necessary input for the
other competitors, and operating together with other competitors
as the provider of VPN services for end users determined a price
ratio (ratio of wholesale price for the lease of circuits and final
retail price offered in the bid) not allowing the other competitors
to submit a competitive bid in the tender and hence to compete for
the said order. It is the combination of , high” wholesale prices
and ,low” retail price that does not allow the competitors to
establish themselves in trade and creates the risk that the domi-
nant influence from the wholesale market will be transferred to
the retail market and cause its monopolization. In these cases the
clients will lose the option to choose a product offered for com-
petitive price, i.e. they do not have the option to purchase the
product for the lowest price that would be generated by the market
in competition. If the market and competition in this market are to
work, a dominant, vertically integrated firm may not be allowed to
exclude competitors out of the market by unlawfull practices. If no
intervention were made against such practices, in the mid or long
term the clients would have no choice but to purchase the service
on the basis of a noncompetitive bid exclusively from the under-
taking ST.

The Office established the practice of margin squeeze using the
standard , margin squeeze” test that was also used in the deci-
sion-making practice by the European Commission for investigation
of conduct of the parent company of ST - Deutsche Telekom AG.

When determining the amount of fine the Office considered parti-
cularly the seriousness of the violation of the Act, the scope of un-
lawful conduct and repeated violation of the Act on the part of ST.

The decision has not entered into force because the undertaking

lodged an appeal against the decision. The Council of the Office is
acting in the matter.
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4. Kontrola koncentracii

Jednou zo zékladnych dloh dradu je okrem preskdmavania pro-
tistitaznych konani podnikatelov aj posudzovanie koncentrdcii.
Pod pojmom koncentrdcia sa rozumie proces ekonomického spa-
jania sa podnikatelov, najma prostrednictvom zlicenia & splynu-
tia dvoch a viacerych samostatnych podnikatelov alebo prostred-
nictvom ziskania priamej alebo nepriamej kontroly jednym alebo
viacerymi podnikatelmi nad podnikom iného podnikatela / pod-
nikatelov.

Cielom kontroly koncentrdcii je zabezpecit, aby nedochadzalo
k vytvoreniu takej Struktdry trhu, ktora by spdsobovala vyrazne
prekdazky efektivnej sitaze a v konecnom désledku negativne ov-
plyviiovala spotrebitelov. Kontrole tradu podliehajd iba trans-
akcie spliajtice zakonom stanovené obraty. Koncentracie malych
firiem, ktorych obrat nedosahuje zékonom stanoven vysku, ne-
podliehaji kontrole tGradu.

Urad méze koncentréciu schvalit, pokial nedochadza k vytvoreniu
alebo posilneniu dominantného postavenia Gcastnika konania,
ktorého dosledkom st vyznamné prekdzky efektivnej sitaze na
relevantnom trhu. V pripade, Ze trad v priebehu posudzovania
koncentrdcie zisti, Ze jej realizaciou by doslo k vytvoreniu alebo
posilneniu dominantného postavenia Gc¢astnika konania, vyzve
tcastnika na predlozenie navrhu podmienok a povinnosti, ktory
by mal eliminovat identifikované sttazné rizikd. Ak navrh pred-
loZeny dcastnikom eliminuje sdtazny problém vyplyvajdci z kon-
centrdcie, drad koncentrdciu schvali s podmienkami. V opacnom
pripade Urad predmetnd koncentraciu zakaze.

V roku 2008 vydal odbor koncentracii 83 rozhodnuti, z ¢oho v 50
pripadoch koncentrdciu schvalil, Ziadnu transakciu nezakazal.
Vo viacerych pripadoch trad konanie zastavil, resp. vydaliné roz-
hodnutie, napr. sankcionoval podnikatelov za neskoré ozndame-
nie koncentracie alebo za predkladanie nedplnych ¢& nepravdivych
informdcii. Celkova vyska sankcii v danom obdobf predstavovala
Ciastku 37 841,07 €/ 1 140 000 Sk.

Prehlad cinnosti v oblasti koncentracii za rok 2008
Overview of activities in the area of concentrations in 2008

Pocet rozhodnuti
- stihlas, potvrde-
nie koncentracie
Number of decisions
- approval,
confirmation
of concentration

Vseobecné
Setrenie
General
investigation

Celkovy pocet
rozhodnuti
Total number
of decisions

Spravne konanie
Administrative

proceedings
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4. Control of concentrations

In addition to the examination of anticompetitive practices of
undertakings, one of basic tasks of the Office is the assessment
of concentrations. Concentration means a process of establish-
ment of economic connections between undertakings through
merger or amalgamation of two or more independent underta-
kings, or through acquiring direct or indirect control by one or
several undertakings over the enterprise of another underta-
king / undertakings.

The purpose of the control of concentrations is to avoid the crea-
tion of a market structure that would establish significant barriers
to effective competition and hence negatively influence consu-
mers. Only transactions meeting the turnovers laid down by the
Act are subject to control by the Office. Concentrations of small
undertakings, turnovers of which do not achieve the amounts
laid down by the Act, are not subject to control by the Office.

The Office may approve a concentration if it neither creates nor
strengthens a dominant position of the party to the proceedings
resulting in significant barriers to effective competition in the
relevant market. If the Office during assessment of a concentra-
tion finds that its implementation would create or strengthen
the dominant position of the party to the proceedings, it will
invite the party to submit a proposal for conditions and obliga-
tions to eliminate the identified competition risks. If the propo-
sal submitted by the party eliminates the competition problem
resulting from the concentration, the Office will approve the
concentration, including the conditions. Otherwise the Office
will prohibit the concentration.

In 2008, the Division of Concentrations issued 83 decisions, whe-
reby concentration was approved in 50 cases and no concentra-
tion was prohibited by the Office. In many cases the Office stop-
ped the proceedings orissued other decision, e.g. imposed fines
on undertakings for late notification of concentration or for
provision of incomplete or false information. The total amount
of fines imposed in the period under review represented the sum
of EUR 37 841,07 / SKK 1 140 000.

Tab. ¢. 4
Table No. 4

Pocet rozhodnuti | Pocet rozhodnuti | Pocet rozhodnuti
- zakazanie - zastavenie - iné konania
koncentracie konania (pokuty...)
Number of decisions | Number of decisions | Number of decisions
- prohibition - stopping - other proceedings
of concentration the proceedings (fines...)
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Vybrané pripady rieSené v roku 2008

Koncentracia podnikatelov ECM Group a Carrefour Slovensko
- konglomeratna koncentracia

Koncentrdcia spocivala v ziskani nepriamej vylucnej kontroly pod-
nikatela ECM Group N. V., Holandsko, (dalej len ,,ECM Group”) nad
podnikom podnikatela Carrefour Slovensko, a.s., Bratislava, (dalej
len , Carrefour Slovensko*), a to prostrednictvom podnikatela SVP
TSAR Holding B. V., Holandsko, (dalej len ,,TSAR Holding“) a prostred-
nictvom podnikatela Retail Value SK, a.s., Bratislava, (dalej len
. Retail Value SK*) na zdklade Zmluvy o predaji a kipe vsetkych
akcifi Carrefour Slovensko.

Selected cases dealt with in 2008

Concentration between undertakings ECM Group and Carre-
four Slovensko - conglomerate concentration

The concentration consisted in acquiring the indirect exclusive
control by the undertaking ECM Group N. V., the Netherlands (here-
inafter referred to as ,,ECM Group”) over the enterprise of the un-

dertaking Carrefour Slovensko, a.s., Bratislava (hereinafter referred
to as ,Carrefour Slovakia”), through the undertaking SVP TSAR
Holding B. V., the Netherlands (hereinafter referred to as ,TSAR
Holding*), and through the undertaking Retail Value SK, a.s., Bra-
tislava (hereinafter referred to as , Retail Value SK”), on the basis
of the Contract on Sale and Purchase of All Shares of Carrefour
Slovakia.

... a teraz nech sa trad ukaze, ¢i to rozlusti!
... and let the Office show whether it can puzzle it out!

Spolocnost ECM Group, so sidlom v Amsterdame, je holdingovou a fi-
nancnou spolocnostou, ktord sa zaoberd hladanim investicnych
prileZitosti, hlavne pokial ide o investicie v oblasti nehnutelnosti
a cennych papierov. Jej hlavné priame aktivity sa teritoridlne na-
chddzaji na dzemi Holandska a Luxemburska, nepriame aktivity
zasa na tizemi Ceskej republiky a Cinskej ludovej republiky. Na Slo-
vensku md skupina ECM Group dve spolocnosti. Ide o spolocnost PSJ
Hydrotranzit, a.s., Bratislava a spolocnost Retail Value SK.
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The ECM Group with seat in Amsterdam is a holding and financial
company engaged in search for investment opportunities, particu-
larly as regards investment in real estate and securities. Its main
direct activities are concentrated in the territory of the Nether-
lands and in Luxembourg, with indirect activities being carried out
in the territory of the Czech Republic and the People’s Republic of
China. In Slovakia the ECM Group owns two companies - PSJ Hydro-
tranzit, a.s., Bratislava and Retail Value SK.
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Spolocnost Carrefour Slovensko, so sidlom v Bratislave, je vlast-
nend spolocnostou Carrefour Nederland, ktord je ndsledne vylucne
kontrolovand spolocnostou Carrefour S.A., spolocnostou kétovanou
na burze, zaloZenou podla pravneho poriadku Francizska. Carre-
four Slovensko nekontroluje Ziadnych inych podnikatelov a nemd
ani Ziadnu dcérsku spolocnost. Skupina Carrefour, do ktorej Carre-
four Slovensko patri, md celosvetovo viac ako 11 000 obchodov. Sku-
pina pdsobi vo vsetkych druhoch maloobchodnej distribdcie, pre-
dovsetkym prostrednictvom maloobchodného predaja spotrebného
tovaru. Na tizemi Slovenskej republiky Carrefour v case posudzovania
koncentrdcie riadil Styri obchody (hypermarkety) a dve cerpacie
stanice. Predmetom jeho podnikania bol v danom obdobi maloob-
chodny predaj spotrebného tovaru.

Urad na zdklade ozndmenia koncentrdcie zistil, e v predmetnom
pripade islo o transakciu, ktord bola previazand okrem uvedenej
Zmluvy o predaji a kipe vsetkych akcii Carrefour Slovensko este so
Styrmi zmluvami. Konkrétne islo o Zmluvu o predaji a prevode akcii
TSAR Holding, Zmluvu o postidpeni 1, Zmluvu o postipeni 2 a Fran-
chisingovd zmluvu.

Prilohou, a teda pridruZzenou stcastou Zmluvy o predaji a kipe
vietkych akcif Carrefour Slovensko bola aj Franchisingovd zmluva,
ktord tvori zaklad pre spoluprdacu vo franchisingovom systéme
a do hibky sa zaobera partnermi, pravami a povinnostami jednotli-
vych zmluvnych partnerov, obchodnou ¢innostou, reklamou a dal-
§imi skutocnostami.®

Vzhladom na pésobenie spolocnosti Carrefour Slovensko boli zade-
finované tri relevantné trhy odlisujice sa priestorovym vymedze-
nim. Konkrétne islo o trhy maloobchodného predaja kaZdodenného
spotrebného tovaru v hypermarketoch, supermarketoch a diskon-
tnych obchodoch v spddovej oblasti tvorenej 20 mindt jazdy autom
od predajnych miest v mestdch Bratislava, Zilina a Kosice.

Z ozndmenia koncentrdcie vyplynulo, Ze spolocnost ECM Group
nevstupovala na trhy, na ktorych pésobila spolocnost Carrefour
Slovensko a vzhladom na oblast pésobenia dcastnikov koncentrdcie
teda nedochddzalo v pripade predmetnej koncentrdcie k prekryva-
niu aktivit ucastnikov koncentrdcie ani k nadvizujicim aktivitam.
Posudzovand koncentrdcia bola koncentrdciou konglomerdtneho
charakteru.

° Na zdklade Franchisingovej zmluvy poskytovatel udeluje prijemcovi a prijemca priji-
ma povolenie prevddzkovat na urcité zmluvné obdobie franchisovany podnik v ramci
tzemia vymedzeného vo Franchisingovej zmluve a preddvat vyrobky v priestoroch v si-
lade s postupom a know-how, ako aj s tym sdvisiace prdvo na vyuzivanie dusevného
vlastnictva. Touto zmluvou sa teda prijemca zavizuje pri prevddzke franchisovaného
podniku aplikovat know-how poskytovatela a vykonat vsetko s cielom zachovania
dobrej povesti poskytovatela ako renomovaného predajcu. Franchisingovd zmluva
obsahuje jednak zdujmy clenov franchisingového retazca na ochranu priemyslu pos-
kytovatela franchisingu a prdv dusevného vlastnictva, ako aj zdujmy na udrZiavani
spolocnej identity a autority franchisingového retazca.
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The company Carrefour Slovakia with seat in Bratislava is owned by
the company Carrefour Nederland that is exclusively controlled by
Carrefour S.A., a quoted company founded under the French law.
Carrefour Slovakia does not control any other undertakings and
has no subsidiary. The Carrefour group, to which Carrefour Slova-
kia is a member, has more than 11 000 stores all around the world.
The Group operates all types of retail distribution, particularly
through the retail sale of consumer goods. At the time of assess-
ment of the concentration, Carrefour managed four stores (hyper-
markets) and two petrol filling stations in the territory of the Slo-
vak Republic. In the respective period the company was engaged in
the retail sale of consumer goods.

On the basis of notification of concentration, the Office found
that the matter in question concerned a transaction which was re-
lated, beside of the said Contract on Sale and Purchase of All Sha-
res of Carrefour Slovakia, to other four contracts - Contract on Sale
and Transfer of Shares of TSAR Holding, Contract on Assignment 1,
Contract on Assignment 2 and Franchising Contract.

The Franchising Contract, forming the basis of cooperation in the
franchising system and describing in detail the partners, rights
and obligations of the individual contractors, business activities,
advertising and other matters®, formed an annex to and hence
associated part of the Contract on Sale and Purchase of All Shares
of Carrefour Slovakia.

In view of the activities of the company Carrefour Slovakia, three
relevant markets covering different territories were defined. All of
them are markets of retail trade of daily consumer goods in hyper-
markets, supermarkets and discount stores in the catchment area
within a 20 minutes drive from the points of sale in the cities of
Bratislava, Zilina and Kosice.

From the notification of concentration it ensued that the ECM
Group had not entered markets, in which the company Carrefour
Slovakia was operating, and, in view of the area of activities of the
parties to the concentration, the concentration had not led to
overlapping activities of the parties to the concentration or to
related activities. The concentration subject to assessment consti-
tuted a conglomerate concentration.

° By the Franchising Contract the franchisor grants to the franchisee and the franchisee
accepts from the franchisor the franchise for operation of the franchised business during
the agreed period in the territory defined by the Franchising Contract and for the sale of
products in the premises in accordance with the procedure and know-how, as well as the
related right for the use of intellectual property. By this Contract the franchisee commits
to apply the know-how of the franchisor in the operation of the franchised business and
to make any effort at the observance of the good reputation of the franchisor as
renowned distributor. The franchising Contract contains the interests of members of the
franchising chain for the protection of industry of the franchisor and of the intellectual
property rights as well as the interests in the maintenance of common identity and
authority of the franchising chain.
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Spolocnost Carrefour Slovensko po uskutocneni procesu koncentrd-
cie funguje na principe ,,Going Concern” - t. j. firma funguje bez
akéhokolvek prerusenia prevddzky pri prevzati novym majitelom.
K zmene doslo na drovni vlastnictva cielovej spolocnosti so zdme-
rom pokracovat'v podnikani v zdsade na rovnakej tdrovni, ako tomu
bolo v obdobi pred schvilenim koncentrdcie. Preto sa dcastnici kon-
centrdcie dohodli na forme franchisingu, ktory vyjadruje zdujem
obidvoch strdn - zaujem Carrefour Nederland opustit slovensky trh
a zaujem ECM a I.C.S. ako akciondrov vyuzit know-how a skisenosti
poskytovatela pri vstupe do novej oblasti podnikania a pre spotre-
bitela udrZat rovnakd droveri poskytovanych tovarov a sluZieb.

Na zdklade predlozenych podkladov a informdcii drad dospel k zd-
veru, Ze Struktdra konkurencného prostredia a postavenie tcastni-
kov koncentrdcie sa po uskutocneni posudzovanej koncentrdcie
v oblasti maloobchodného predaja kaZdodenného spotrebného to-
varu v hypermarketoch, supermarketoch a diskontnych obchodoch
v spddovej oblasti tvorenej 20 mindt jazdy autom od predajnych
miest v mestdch Bratislava, Zilina a Kosice nezmeni. Na zdklade
uvedeného trad Zzistil, Ze predmetnou koncentrdciou neddjde k vy-
tvoreniu alebo posilneniu dominantného postavenia, ktorého dés-
ledkom st vyznamné prekdzky efektivnej hospoddrskej stitaze, preto
urad predmetni koncentrdciu schvdlil.

Rozhodnutie nadobudlo pravoplatnost dria 8. 2. 2008.

Koncentracia podnikatelov De Weide Blik N.V., Belgické
kralovstvo, Kerima Tanera, Turecka republika, New Fruit
Company International N.V., Belgické kralovstvo a Alara Tarim
Uriinleri Sanayi Ve Ticaret A.S., Turecka republika

Koncentrdcia spocivala v ziskani priamej kontroly belgického pod-
nikatela De Weide Blik N.V., a tureckého podnikatela Kerima
Tanera nad podnikom tureckého podnikatela Alara Tarim Uriinleri
Sanayi Ve Ticaret A.$., (dalej len ,Alara”) a v ziskani priamej kon-
troly belgického podnikatela De Weide Blik N.V. nad podnikom bel-
gického podnikatela New Fruit Company International N.V., (dalej
len ,NFC”) na zdklade Zmluvy o upisani a predaji a kipe akcii
v spolocnosti Alara (dalej len ,Zmluva Alara”) a Zmluvy o predaji
a kipe akcii v spolocnosti NFC (dalej len ,,Zmluva NFC”).
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Following the realization of the process of concentration, Car-
refour Slovakia works on the basis of the ,,Going Concern” princip-
le - i.e. the company works without interruption of operations at
the time of its takeover by the new owner. A change at the level of
ownership of the target company occurred with the aim to continue
business activities fundamentally at the same level as in the period
before the approval of the concentration. The parties to the con-
centration therefore agreed on the form of franchising that mani-
fests the interest of both parties - the interest of Carrefour Ne-
derland to quit the Slovak market and the interest of ECM and
L.C.S. as shareholders to use the know-how and experiences of the
provider for the entry into a new area of business and to maintain
the same level of offered goods and services for consumer.

On the basis of submitted documents and information the Office
arrived at the conclusion that the structure of competitive envi-
ronment and the position of the parties to the concentration would
not change following the implementation of the concentration
subject to assessment in the area of retail trade of daily consumer
goods in hypermarkets, supermarkets and discount trades in the
catchment area within a 20 minutes drive from the points of sale
in the cities of Bratislava, Zilina and Kosice. On the basis of the
aforesaid items the Office found that the concentration in ques-
tion would neither create nor strengthen the dominant position in
such a way as to create significant barriers to effective competi-
tion, and therefore the Office approved the concentration.

The decision entered into force on 8 February 2008.

Concentration between undertakings De Weide Blik N.V.,
Kingdom of Belgium, Kerima Tanera, Republic of Turkey, New
Fruit Company International N.V., Kingdom of Belgium, and
Alara Tarim Uriinleri Sanayi Ve Ticaret A.S., Republic of Turkey

The concentration consisted in acquiring the direct control by the
Belgian undertaking De Weide Blik N.V., and the Turkish underta-
king Kerima Tanera over the enterprise of the Turkish undertaking
Alara Tarim Uriinleri Sanayi Ve Ticaret A.S., (hereinafter referred to
as ,Alara”), and in acquiring the direct control by the Belgian
undertaking De Weide Blik N.V. over the enterprise of the Belgian
undertaking New Fruit Company International N.V., (hereinafter
referred to as ,NFC”) on the basis of the Contract on Subscription
and Sale and Purchase of Shares of Alara (hereinafter referred to
as ,Alara Contract”) and the Contract on Sale and Purchase of
Shares of NFC (hereinafter referred to as ,,NFC Contract”).
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V pripade islo o spolocnosti, ktorych hlavnym predmetom cinnosti
bol obchod s ovocim a zeleninou. Zmluva NFC predpokladala, Ze
podnikatel’ De Weide Blik nadobudne 100% akcii podnikatela NFC
a na zdklade uzavretia Zmluvy NFC bude podnikatel De Weide Blik
vykondvat kontrolu nad podnikom podnikatela NFC. Zmluva Alara
predpokladala, Ze podnikatel De Weide Blik postupne nadobudne
100% akcii, pricom nadobudnutie akcii bolo rozdelené na tri fazy
(dalej len ,Transakcia Alara”) a aZ po uskutocneni tretej fdzy
Transakcie Alara by podnikatel De Weide Blik mohol prijimat
rozhodnutia tykajice sa strategickych zdleZitosti podnikatela
Alara samostatne.

Urad sa zameral na postidenie, kto bude po koncentrdcii vykond-
vat kontrolu nad podnikom podnikatela Alara, a teda na poside-
nie prdvnej zdavéiiznosti a vyndtitelnosti zmluvnych zdvizkov, ako aj
na postidenie casového horizontu dokoncenia jednotlivych fdz Trans-
akcie Alara. Urad teda skimal, & nenastali podmienky na to, aby
celd Transakciu Alara postdil ako jednu koncentrdciu. V tejto sdvis-
losti skimal, ci jednotlivé fazy Transakcie Alara su navzdjom nad-
viizujiice a pravne podmienené takym spésobom, Ze nie su Ziadne
pochybnosti o tom, Ze k ich uskutocneniu skutocne déjde a ¢i tieto
fazy velmi dzko casovo sdvisia.
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The main business of the companies involved in this case was trade
in fruits and vegetables. The NFC Contract envisaged that the un-
dertaking De Weide Blik would acquire 100% of shares of the un-
dertaking NFC and that, following the conclusion of the NFC Con-
tract, the undertaking De Weide Blik would exercise a control over
the enterprise of the undertaking NFC. The Alara Contract envis-
aged that the undertaking De Weide Blik would gradually acquire
100% of shares, with the acquisition of shares being divided into
three phases (hereinafter referred to as ,Alara Transaction”), and
that the undertaking De Weide Blik would be able to decide inde-
pendently on strategic matters of the undertaking Alara only after
the completion of the third phase of the Alara Transaction.

The Office focused on the assessment, who would exercise a con-
trol over the enterprise of the undertaking Alara following the con-
centration, and hence on the assessment of the legal liability and
enforceability of the contractual obligations as well as on the
assessment of the time horizon of the completion of the individual
phases of the Alara Transaction. The Office then examined, whether
conditions allowing it to assess the Alara Transaction as one con-
centration had not been fulfilled. In this context the Office exami-
ned, whether the individual phases of the Alara Transaction were
not interconnected and legally conditioned in a way avoiding any
doubts that they would be actually implemented, and whether
these phases followed each other very closely.
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Urad zistil, Ze jedinymi odkladacimi podmienkami na nadobudnu-
tie akcii v prvej fdze Transakcie Alara je stihlas protimonopolnych
dradov a vzdjomnd podmienenost s nadobudnutim akcii v spoloc-
nosti NFC. Zdviznostou uskutocnenia druhej fdzy sa drad blizsie
nezaoberal, pretoZe zistil, Ze aj bez ohladu na to, Ze by sa druhd
fdza neuskutocnila, by nemala vplyv na zmenu kontroly nad pod-
nikom podnikatela Alara. Urad zdroveri zistil, Ze nedokoncenie dru-
hej fazy Transakcie Alara by nemalo vplyv na dokoncenie tretej fazy
Transakcie Alara. Zo Zmluvy Alara bolo zrejmé, Ze dokoncenie tretej
fdzy Transakcie Alara je tieZ podmienené vydanim rozhodnuti or-
gdnov hospoddrskej sdtaze, ak sa budd vyzadovat. Zdroveri zo
Zmluvy Alara vyplyvalo, Ze kipna cena za akcie, ktoré boli predme-
tom tretej fdzy Transakcie Alara sa urci podla hodnoty EBITDA (za
nasledujtice tri roky po podpise Zmluvy Alara). Zmluva Alara pred-
pokladala postup a lehoty v pripade, Ze sa na hodnote EBITDA
strany nedohodndi, pricom v pripade sporu mal rozhodndt nezdvisly
auditor. Strany neboli schopné ovplyvnit dlzku a rozhodovanie ne-
zdvislého auditora a Zmluva Alara neobsahovala presny termin, do
ktorého bol povinny nezavisly auditor rozhodndt. Tretia faza sa mala
potom dokoncit za 3 pracovné dni po urceni hodnoty EBITDA (za
nasledujtice tri roky po podpise Zmluvy). Bolo teda zrejmé, Ze ddtum,
kedy déjde k urceniu hodnoty EBITDA, nastane po viac ako troch
rokoch po uzavreti Zmluvy Alara a v Zmluve Alara nebol dany presny
ddtum, do ktorého sa md uskutocnit tretia fdza Transakcie Alara.

Vzhladom na vyssie uvedené, neexistovala tplnd istota, kedy dojde
k dokonceniu tretej fdzy Transakcie Alara, a teda ku vzniku vylucnej
kontroly, pricom Casovy horizont uskutocnenia tretej fdzy Transakcie
Alara bol velmi dlhy. Urad preto dospel k zdveru, Ze uzavretim Zmlu-
vy Alara ziskal podnikatel’ De Weide Blik a podnikatel Kerim Taner
spolocnd kontrolu nad podnikom podnikatela Alara.
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The Office found that the only precedent conditions for acquisition
of shares in the first phase of the Alara Transaction is the approval
of the antimonopoly authorities and the mutual conditioning with
acquisition of shares of the company NFC. The Office did not exami-
ned in detail, whether the implementation of the second phase was
binding, because it found that even if the second phase were not im-
plemented, it would not influence the change of control over the
enterprise of the undertaking Alara. The Office also found that the
non-termination of the second phase of the Alara Transaction would
not influence the termination of the third phase of the Alara
Transaction. From the Alara Contract it was clear, that the termi-
nation of the third phase of the Alara Transaction was also condi-
tional on the issuance of decisions by the competition authorities,
if required. From the Alara Contract is also ensued, that purchase
price for shares being subject of the third phase of the Alara
Transaction would be determined on the basis of the value of EBITDA
(for the following three years from the date of signing of the Alara
Contract). The Alara Contract envisaged certain procedure and time-
limits in case that the parties would not agree on the value of EBITDA,
whereby potential dispute was to be decided by an independent
auditor. The parties were unable to influence the length and the
decision of the independent auditor and the Alara Contract did not
contain the exact date by which the independent auditor was
obliged to decide. The third phase should be then completed in 3
working days following the determination of the value of EBITDA
(for the following three years from the date of signing of the
Contract). It was therefore clear that the date, by which the value
of EBITDA should have been determined, would occur more than
three years after conclusion of the Alara Contract, and the Alara
Contract did not specify the exact date by which the third phase of
the Alara Transactions should have been completed.

In view of the above facts it was not fully clear when the third phase
of the Alara Transaction would be completed and the exclusive control
established, whereby the time horizon of the implementation of
the third phase of the Alara Transaction was very long. The Office
therefore arrived at the conclusion, that by conclusion of the Alara
contract the undertaking De Weide Blik and the undertaking Kerim
Taner had acquired joint control over the enterprise of the under-
taking Alara.
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Urad ndsledne skiimal, & nadobudnutie kontroly nad podnikom
podnikatela Alara a nad podnikom podnikatela NFC predstavovalo
Jjednu koncentrdciu. V tejto sdvislosti drad zistil vzdjomnd previa-
zanost Zmluvy Alara a Zmluvy NFC, ktord bola evidentnd najmd zo
skutocnosti, ze nadobddatelom kontroly aj nad podnikom podni-
katela Alara, aj nad podnikom podnikatela NFC bol jeden podnika-
tel'- podnikatel De Weide Blik (v pripade podniku podnikatela Alara
spolocne s Kerimom Tanerom). Dalej tirad zistil, Ze, Zmluva Alara aj
Zmluva NFC bola uzatvorend v ten isty deri a sd navzdjom svojimi
ustanoveniami prepojené (z pravneho hladiska prepojenie tychto
zmldv vyplyva zo skutocnosti, Ze dokoncenia podla tychto zmldv sd
vzdjomne podmienené, t. j. nadobudnutie akcii v spolocnosti NFC
bolo podmienkou nadobudnutia akcii v spolocnosti Alara a naopak).
Z ekonomického hladiska prepojenie medzi podnikatelmi Alara
a NFC vyplyvalo zo skutocnosti, Ze podnikatel’ NFC bol jedinym zd-
kaznikom podnikatela Alara. Na zdklade toho trad dospel k zdveru,
Ze nadobudnutie kontroly nad podnikom podnikatela Alara a nad
podnikom podnikatela NFC predstavovalo jednu koncentrdciu.

Urad sa tiez zaoberal (cinkami posudzovanej koncentrdcie, ktoré
sa prejavia na tuzemskom trhu. Preto skimal, ¢i uskutocnenim po-
sudzovanej koncentrdcie nedéjde na tzemi Slovenskej republiky
na trhoch, na ktorych pésobia dcastnici koncentrdcie, k takym zme-
ndm, ktoré by vytvdrali alebo posilriovali dominantné postavenie
tcastnikov koncentrdcie, ktorého dosledkom by mohli byt vyznam-
né prekdzky efektivnej sttaZe na vyssie uvedenych relevantnych
trhoch.

Urad zistil, 7e z (castnikov posudzovanej koncentrdcie pésobi na
uzemi Slovenskej republiky iba podnikatel De Weide Blik, a to len
v oblasti produkcie a dovozu Cerstvého ovocia (s vynimkou band-
nov). Podnikatel Kerim Taner, podnikatel’ Alara a podnikatel’ NFC
na tzemi Slovenskej republiky nepésobia vébec. Predmetnou kon-
centrdciou teda na tizemi Slovenskej republiky nedochddzalo k zme-
ndm podmienok hospoddrskej sitaze v cinnostiach podnikatela De
Weide Blik a nebolo potrebné presnejsie definovat relevantné trhy
vztahujlice sa na vyssie uvedené cinnosti dcastnikov koncentrdcie.
Na zdklade uvedeného drad koncentrdciu schvalil.

Rozhodnutie nadobudlo pravoplatnost dria 20. 3. 2008.
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Subsequently the Office examined whether acquiring the control
over the enterprise of the undertaking Alara and over the enter-
prise of the undertaking NFC had constituted one concentration.
In this context the Office found the interconnection of the Alara
Contract and the NFC Contract, which was clear particularly because
one undertaking - De Weide Blik (in case of the enterprise of the
undertaking Alara together with Kerim Taner) acquired control over
the enterprises of both undertakings - Alara and NFC. The Office
further found that the Alara Contract and the NFC Contract had
been concluded on the same day and interconnected by their pro-
visions (from the legal view the interconnection of these contracts
results from the fact that implementation on of one contract is
conditional on the implementation of the other contract, i.e.
acquisition of shares of the company NFC was a condition of the
acquisition of shares of the company Alara and vice versa). Ffrom
the economic view the connections between the undertakings
Alara and NFC resulted from the fact that the undertaking NFC had
been the sole customer of the undertaking Alara. On this basis the
Office arrived at the conclusion that acquiring the control over the
enterprise of the undertaking Alara and over the enterprise of the
undertaking NFC had constituted one concentration.

The Office also dealt with effects of the concentration subject to
assessment on the domestic market. Therefore it examined whether
the implementation of the concentration subject to assessment
would not produce in the territory of the Slovak Republic changes
in the markets, where the parties to concentration operated, which
would create or strengthen the dominant position of the parties to
the concentration in such a way as to create significant barriers to
effective competition in these relevant markets.

The Office found that from the parties to the concentration subject
to assessment only the undertaking De Weide Blik operated in the
territory of the Slovak Republic, moreover only in the area of pro-
duction and import of fresh fruits (with exception of bananas). The
undertaking Kerim Taner, the undertaking Alara and the under-
taking NFC do not operate in the territory of the Slovak Republic at
all. The concentration in question therefore did not cause any
change to competition conditions of the activities of the under-
taking De Weide Blik in the territory of the Slovak Republic and it
was unnecessary to define more exactly the relevant markets for
the activities of the parties to concentration referred to above. On
the basis of these facts the Office approved the concentration.

The decision entered into force on 20 March 2008.
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Koncentracia podnikatelov eD system a EURO MEDIA

V pripade koncentrdcie podnikatelov eD system a EURO MEDIA drad
posudzoval dopady ekonomického spdjania sa podnikatelov péso-
biacich na rovnakom relevantnom trhu - na trhu velkoobchodnej
distribdcie tovarov informacnych a komunikacnych technologii
v Slovenskej republike (dalej len , trh velkoobchodnej distribicie
IT tovarov*). KedZe islo o horizontdlnu koncentrdciu, na zdklade
ktorej eD system ako lider na trhu ziskal kontrolu nad jednym
z konkurentov, (rad podrobil tito koncentrdciu hlbkovej analyze.

Pri urcovani tovarovej a priestorovej dimenzie ovplyvneného trhu
urad nesdhlasil so Sirsim urcenim trhu, ktoré podnikatel eD system
predlozil v ozndmenf koncentrdcie. Urad preukdzal, 7e priame do-
ddvky IT tovarov od vyrobcov konecnym spotrebitelom nie sd sd-
Castou posudzovaného tovarového trhu. V oblasti urcovania priesto-
rovej dimenzie ovplyvneného trhu trad odmietol argument pod-
nikatela eD system, Ze je nevyhnutné zobrat do dvahy aj doddvky
IT tovarov z eurozony a e-shopov, a to z dévodu, Ze neslo o pravi-
delné doddvky IT tovarov tychto podnikatelov s vypracovanou mar-
ketingovou stratégiou pre tizemie Slovenska. Urad vsak existenciu
distribucného kandlu prostrednictvom priamych doddvok, ako aj
doddvky IT tovarov z eurozony a od e-shopov, zahrnul do posudzo-
vania dopadov koncentrdcie na podmienky efektivnej hospo-
ddrskej sdtaze.

Z hladiska Struktdry trhu velkoobchodnej distribdcie IT tovarov drad
zistil, Ze posudzovanou koncentrdciou déjde ku kombindcii ekono-

mickych zdrojov podnikatela s najvyssim trhovym podielom 20 - 30%
a podnikatela s trhovym podielom pod 10%. Najblizsimi konkuren-
tmi z hladiska trhovych podielov boli ASBIS s podielom 10 - 20%,
AGEM a WesTech s podielom 5 - 15%, dalej AT Computer, TechData,
ktorych trhové podiely boli pod 10% a podnikatelia SWS Distribu-

tion, ABC Data a Avnet Technology s trhovymi podielmi pod 5%.
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Concentration between undertakings eD system and EURO
MEDIA

In case of concentration between the undertakings eD system
and EURO MEDIA the Office assessed impacts of the economic con-
nections of undertakings operating in the same relevant market -
market of wholesale distribution of goods, information and com-
munication technologies, in the Slovak Republic (hereinafter re-
ferred to as ,,market of wholesale distribution of IT goods"). As it
was a horizontal concentration, by which eD system as market leader
acquired control over one of its competitors, the Office subjected
this concentration to in-depth analysis.

When determining the product and geographical dimension of the
affected market, the Office did not agree with a wider definition of
the market submitted by the undertaking eD system in the notifi-
cation of concentration. The Office established that direct sup-
plies of IT goods from the producers to the final consumers were
not a part of the commodity market subject to assessment. In the
area of determination of the geographical dimension of the af-
fected market, the Office refused the argument of the undertaking
eD system that supplies of IT goods from Eurozone and e-shops
should also be considered, because they had not constituted regu-
lar supplies of IT goods of these undertakings with developed mar-
keting strategy for the territory of Slovakia. Nevertheless, the Office
included the existence of a distribution channel through direct sup-
ply, as well as supply of IT goods from the Eurozone and e-shops,
in the assessment of impacts of the concentration on the condi-
tions of effective competition.

The Office found that, from the view of the structure of the market
of wholesale distribution of IT goods, the concentration subject to
assessment would lead to a combination of economic resources of
the undertaking with the highest market share of 20 to 30% and
the undertaking with a market share lower than 10%. Evaluated by
their market shares, the closest competitors were ASBIS with share
of 10 to 20%, AGEM and WesTech with a share of 5 - 15%, followed
by AT Computer and TechData with market shares lower than 10%,
and undertakings SWS Distribution, ABC Data and Avnet Technolo-
gy with market shares lower than 5%.
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Urad zistoval, ¢i postavenie podnikatela eD system na relevantnom
trhu velkoobchodnej distribdcie IT tovarov v désledku koncentrdcie
nebude také, Ze by eD system nebol vystaveny podstatnej sdtazi na
danom relevantnom trhu a vzhladom na svoju ekonomickd silu by
sa mohol spravat nezdvisle. V rdmci uvedeného drad zobral do
tvahy charakter jednotlivych podnikatelov pdsobiacich na rele-
vantnom trhu velkoobchodnej distribdcie IT tovarov, ich trhové
podiely a ich vyvoj, bariéry vstupu a predpokladany vyvoj tohto
trhu, charakter odberatelov velkoobchodnych distribitorov IT
tovarov, ako aj charakter IT tovarov a taktieZ charakter a vyvoj
ponuky tychto tovarov zo strany wyrobcov a dopytu po tychto
tovaroch.

Celkovy objem velkoobchodnej distribicie IT v roku 2007 v porov-
nani s rokom 2006 rdstol. Podstatny rast alebo pokles trhovych
podielov jednotlivych ucastnikov posudzovaného trhu za sledo-
vané obdobie rokov 2006 az 2007 nebol zaznamenany, pricom vo
vseobecnosti bol zaznamenany mierny pokles podielov tcastnikov
posudzovaného trhu v roku 2007 v porovnani s rokom 2006 okrem
podielov podnikatelov eD system, Tech Data (vyznamny svetovy
distribiitor) a ABC Data (najvdcsi distribdtor v Polsku). U podni-
katela eD system (bez trzieb vygenerovanych podnikatelom BGS
LEVI) bol zaznamenany mierny rast podielu na relevantnom trhu
v roku 2007 oproti roku 2006, u podnikatela Tech Data bol zazna-
menany rast podielu na trhu od jeho vstupu na trh.

Bolo preukdzané, ze neexistuju Ziadne administrativne bariéry
vstupu na posudzovany relevantny trh a dalej, Ze objem pociatoc-
nych ndkladov vstupu na trh sa odhaduje na 20 aZ 30 milionov
kortn (cca 663 878,38 az 995 817,57 €). Za ekonomicki bariéru
vstupu vsak mozno povaZovat nizku marzu dosahovanu velkoob-
chodnymi distribitormi, ktord v désledku silnejicej konkurencie
na trhu bola stlacend na 3 az 1%. Zdroven drad zistil, Ze medzi-
rocny rast tohto trhu je mozné odhadovat priblizne na 10%. Na-
dalej sa budd prejavovat tlaky na zniZovanie marZze dosahované
velkoobchodnymi distribdtormi, taktieZ je predpoklad, Ze bude
rdst objem tovarov informacnych a komunikacnych technoldgrii,
ktoré sa k spotrebitelovi dostdvajii na zdklade priameho predaja
od vyrobcu. Viaceri vyrobcovia IT tovarov pésobiaci na tizemi Slo-
venska uviedli, Ze velkoobchodnd distribicia nimi vyrdbanych
tovarov predstavuje délezity distribucny kandl a Ze ich zdujmom je
podporovat dostatocnd troveri konkurencie na tomto trhu.
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The Office inquired whether the concentration would not place the
undertaking eD system in such position in the relevant market of
wholesale distribution of IT goods, that this undertaking would
not be exposed to substantial competition in the relevant market
and, in view of its economic power, it would be able to act inde-
pendently. In this context the Office considered the character of
the individual undertakings operating in the relevant market of
wholesale distribution of IT goods, their market shares and their
development, barriers to entry and anticipated development of
this market, character of customers of wholesale distributors of IT
goods, as well as the character of IT goods and character and
development of supply of these goods on the part of producers and
demand for these goods.

In 2007, the total volume of wholesale distribution of IT increased
against the year 2006. In the period under review of years 2006
and 2007, no substantial increase or decrease of market shares of
the individual participants of the market subject to assessment
was observed, whereby in 2007 a slight decrease of shares of the
participants of the market subject to assessment against the year
2006 was generally registered, with the exception of shares of the
undertaking eD system, Tech Data (important global distributor)
and ABC Data (largest distributor in Poland). In 2007, the share of
the undertaking eD system (without revenues generated by the
undertaking BGS LEVI) in the relevant market slightly increased
against the year 2006, and the market share of the undertaking
Tech Data increased as from its entry into the market.

It was established that there were no administrative barriers to
entry into the relevant market subject to assessment and that the
amount of initial costs of entry into the market was estimated to
SKK 20 to 30 mil. (EUR 663 878,38 to 995 817,57). However, the
low margin achieved by wholesale distributors, pushed down to 3
to 1% due to the increasing competition, may be regarded as an
economic barrier to entry. The Office also found that the year-over-
vear growth of this market could be estimated to approximately
10%. Pressures for the decrease of margins of wholesale distribu-
tors will further grow and volume of goods of information and
communication technologies, that reach a consumer through the
direct sale by the producer, will probably increase. Several producers
of IT goods operating in the territory of Slovakia stated that whole-
sale distribution of goods produced by them represented an impor-
tant distribution channel and that it was in their interest to support
the sufficient level of competition in this market.
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Urad zistil, 7e nizke marze velkoobchodnych distribitorov ako
dbsledok silnejticej konkurencie na relevantnom trhu velkoobchod-
nej distribdcie IT tovarov, ako aj charakter bariér vstupu na posudzo-
vany relevantny trh, ktoré vzhladom na zaznamenané vstupy na
tento trh neznamenaji neprekonatelni prekdzku vstupu na trh.
Navyse charakter existujiicich konkurentov, existencia potencidl-
nych konkurentov, moZnost odberatelov (castnikov koncentrdcie
ndjst si alternativny zdroj doddvok IT tovarov spolu s moZnostou
wyrobcov IT tovarov ovplyvnit podmienky hospoddrskej sitaze na
relevantnom trhu velkoobchodnej distribicie IT tovarov, neumoz-
nia podnikatelovi eD system v dosledku realizdcie koncentrdcie
sprdvat sa na predmetnom relevantnom trhu nezavisle. Na zdklade
uvedeného drad koncentrdciu podnikatelov eD system a EURO MEDIA
schvalil.

Rozhodnutie nadobudlo pravoplatnost dria 23. 5. 2008.
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The Office found that the low margins of wholesale distributors,
resulting from increasing competition in the relevant market of
wholesale distribution of IT goods, as well as the character of bar-
riers to entry the relevant market subject to assessment, in view of
the recorded entries into this market, did not constitute an insur-
mountable barrier to entry the market. Moreover, the character of
existing competitors, the existence of potential competitors, the
possibility of finding an alternative source of supplies of IT goods
by customers of the parties to concentration, as well as the possi-
bility of influencing the competition conditions in the relevant
market of wholesale distribution of IT goods by producers of IT
goods, would not allow the undertaking eD system to act inde-
pendently in the said relevant market as a result of the implemen-
tation of concentration. On the basis of these facts the Office
approved the concentration between the undertakings eD system
and EURO MEDIA.

The decision entered into force on 23 May 2008.
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5. Protisitazné opatrenia organov
statnej spravy a samospravy
- aplikacia § 39 zakona

Pri efektivnej sttazi na trhu podnikatelia dostdvaju jasné signdly
o efektivnosti a zaujme o ich produkty a sluzby. Zasahy organov
Stdtnej spravy a samosprdvy mozu sposobit, ze ,odkaz z trhu” je
skresleny. To moZe spdsobit, Ze je nizsi tlak na kvalitu a cenu po-
nikanych sluzieb v neprospech spotrebitelov. Zvyhodnent, chra-
neni podnikatelia nie st motivovanf stlacat ceny, naklady, ino-
vovat a efektivne sutazit o zakaznikov, a tak sa na trhu udrzia aj
neefektivne subjekty.

Podla § 39 zakona orgdny Stdtnej spravy a samospravy nesmu
zjavnou podporou zvyhodnovat niektorého podnikatela alebo
inym spdsobom deformovat sttaz. Zékon nielen priamo zakazu-
je, aby organy Stdtnej spravy a samospravy svojim konanim
obmedzovali sttaz, ale umoziuje dradu porusovatelov zakona
potrestat v podobe uloZenia pokuty do vysky 66 387,84 € /
2 000 000 Sk. Urad v sledovanom obdobi vydal 7 rozhodnuti vo
veci porusovania zakona organmi $tatnej sprdvy a samospravy a
uloZilim sthrnnd pokutu vo vyske 7 966,54 € / 240 000 Sk, ktora
uz bola zahrnutd v ramci sihrnnych pokt za jednotlivé odbory.

Prehlad vydanych rozhodnuti aplikujicich § 39 zakona za rok 2008
Overview of issued decisions applying Article 39 of the Act in 2008

Odbor dohod
obmedzujicich sitaz
- pripady podla § 39
Division of Agreements
Restricting Competition - cases
pursuant to Article 39

Celkovy pocet rozhodnuti
- pripady podla § 39

Total number of decisions
- cases pursuant to Article 39

5. Anticompetitive measures
of state administration and
self-administration authorities
- application of Article 39
of the Act

If effective competition exists in the market, undertakings re-
ceive clear signals on the effectiveness and on an interest of co-
stumers in their products and services. Interventions by state
administration and self-administration authorities might cause
the distortion of the ,message from the market”. Consequently,
a lower pressure for the quality and price of offered services may
be created to the detriment of consumers. Advantaged, protected
undertakings are not motivated to reduction of prices and costs,
toinnovations and to effective competition for customers, due to
which ineffective entities will hold their position in the market.

According to Article 39 of the Act, state administration and self-
administration authorities must not provide evident support
giving an advantage to certain undertaking or otherwise distort
competition. The Act not only directly prohibits to the state
administration and self-administration authorities to restrict
competition by their conduct, but it allows the Office to impose
on violators of the Act a fine up to the amount of EUR 66 387,84 /
SKK 2 000 000. In the period under review, the Office issued
7 decisions in cases of the violation of the Act by state administra-
tion and self-administration authorities and imposed on them
a fine totalling EUR 7 966,54 / SKK 240 000. This amount was
included in total fines imposed by the individual divisions.

Tab. ¢. 5
Table No. 5

Odbor zneuzivania
dominantného postavenia
- pripady podla § 39
Division of Abuse of
a Dominant Position - cases
pursuant to Article 39

Rada dradu - pripady
podla § 39
The Council of the Office - cases
pursuant to Article 39
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Prehlad vydanych rozhodnuti vo veci porusenia § 39 zakona za rok 2008
Overview of issued decisions in cases of violation of Article 39 of the Act in 2008

Meno tcastnika konania

Tab. ¢. 6
Table No. 6

Stav konania
State of proceedings

Name of the party to X;Zti)tpg}(;x

the proceedings

Mesto Bratislava 331,94 €/ 10 000 Sk
Municipality of Bratislava EUR 331,94 / SKK 10 000

Mesto Bratislava 4979,09 €/ 150 000 Sk
Municipality of Bratislava EUR 4 979,09 / SKK 150 000

Mestska cast Bratislava
— Staré Mesto 1 659,70 € / 50 000 Sk

Municipality of the city district
Bratislava - Staré Mesto

EUR 1 659,70 / SKK 50 000

Mesto Stard Lubovia 331,94 €/ 10 000 Sk
Municipality of Stard Lubovria EUR 331,94 / SKK 10 000
Mestska cast Bratislava
— Nové Mesto 663,88 € /20 000 Sk
Municipality of the city district EUR 663,88 / SKK 20 000

Bratislava - Nové Mesto

Vybrané pripady riesené v roku 2008

Mestska cast Bratislava - Staré Mesto

Dria 27. 11. 2008 odbor dohéd obmedzujicich sdtaz vydal rozhod-
nutie, v ktorom uloZil pokutu vo vyske 1 659,70 / 50 000 Sk Mestskej
Casti Bratislava Staré Mesto (dalej len , Staré Mesto”) za porusenie
§ 39 zdkona, podla ktorého orgdny samosprdvy nesmd zjavnou pod-
porou zvyhodriovat urcitych podnikatelov alebo inym spésobom
obmedzovat hospoddrsku sttaz.

\

. 420 1okov

V sticasnosti vo veci rozhoduje Rada dradu.
The Council of the Office is deciding on the case.

V sticasnosti vo veci rozhoduje Rada dradu.
The Council of the Office is deciding on the case.

Rozhodnutie nadobudlo pravoplatnost dia 11. 12. 2008, nakolko
sa mestskd cast vzdala moznosti rozkladu.
The decision entered into force on 11 December 2008 because the
Municipality of the city district waived the appeal.

V sticasnosti vo veci rozhoduje Rada dradu.
The Council of the Office is deciding on the case.

Rozhodnutie nadobudlo pravoplatnost 12. 3. 2008 rozhodnutim Rady
tradu a bolo potvrdené Krajskym stidom v Bratislave. V sticasnosti
konanie podlieha sidnemu prieskumu Najvys$sieho sidu SR.

The decision entered into force on 12 March 2008 by decision of the
Council of the Office and was confirmed by the Regional Court in
Bratislava. At present the proceedings are subject to the judicial review
by the Supreme Court of SR.

Selected cases dealt with in 2008

Municipality of the city district of Bratislava - Staré Mesto

0n 27 November 2008, the Division of Agreements Restricting Com-
petition issued a decision by which it imposed a fine of EUR
1 659,70 / SKK 50 000 on the Municipality of the city district
Bratislava Staré Mesto (hereinafter referred to as ,Staré Mesto”)
forviolation of Article 39 of the Act, stating that self-administration
authorities must not provide evident support giving an advantage
to certain undertakings or otherwise restrict competition.

... and you may milk my sheep for 20 years ...
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Urad zistil, Ze Staré Mesto zvyhodnilo podnikatela Bratislavskd
parkovacia sluzba, s.r.o., uzatvorenim dlhodobej zmluvy umozriu-
Jjtcej podnikatelovi 20 rokov poskytovat parkovacie sluzby na tak-
mer polovici z celkového poctu parkovacich miest na tdzemi Starého
Mesta. Casovy tisek 20 rokov predstavuje neprimerane dlhii dobu,
pocas ktorej ini zdujemcovia, konkurenti ndjomcu, nemaji moz-
nost uchddzat sa o poskytovanie parkovacich sluZieb v Starom
Meste.

Urad dospel k zdveru, 7e charakter poskytovanej sluzby si zo strany
podnikatela Bratislavskd parkovacia sluzba, s.r.o., nevyzaduje také
investicie, na ndvratnost ktorych by bolo nevyhnutné uzatvorenie
takejto dlhodobej zmluvy. Nakolko konanie Starého Mesta vedie
kvytvoreniu bariér vstupu vo vztahu k existujticim, ako aj potencidl-
nym podnikatelom poskytujticim parkovacie sluzby na relevantnom
trhu prevddzkovania parkovisk a parkovacich miest, ktoré slizia na
docasné stdtie motorovych vozidiel v spddovej oblasti Staré Mesto,
drad uloZil Starému Mestu pokutu.

Rozhodnutie nadobudlo pravoplatnost dria 11. 12. 2008.

Mesto Bratislava

Urad obdrzal koncom roka 2006 niekolko podnetov na preskima-
nie spravania pohrebnictva MARIANUM - pohrebnictvo mesta Bra-
tislavy (dalej len ,Marianum”), ako aj konania hlavného mesta.
Nakolko vseobecné presetrovanie nevyvrdtilo podozrenie na mozné
porusenie pravidiel hospoddrskej stitaZe, zacal drad voci hlavnému
mestu dria 18. 2. 2008 z vlastného podnetu dve sprdavne konania
vo veci mozného porusenia § 39 zdkona v oblasti poskytovania
pohrebnych, cintorinskych a kremacnych sluzieb.
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The Office found that the Municipality of the city district Staré
Mesto had given an advantage to the undertaking Bratislavskd par-
kovacia sluzba, s.r.o. by concluding a long-term contract allowing
the undertaking to provide parking services on nearly 50% of the
total number of parking places in the territory of the city district
Staré Mesto during the period of 20 years. The time segment of 20
vears represents too long period, during which other applicants,
competitors of the lessee, cannot apply for the licence for provision
of parking services in the city district Staré Mesto.

The Office arrived at the conclusion that the character of provided
service did not require investment on the part of the undertaking
Bratislavskd parkovacia sluzba, s.r.o. at an amount justifying the
conclusion of such long-term contract with the aim to ensure the
return on this investment. As the conduct of Staré Mesto creates
barriers to entry for both existing and potential undertakings that
provide parking services in the relevant market of operation of
parking areas and parking places serving for temporary parking of
motor vehicles in the catchment area of Staré Mesto, the Office
imposed a fine on Staré Mesto.

The decision entered into force on 11 December 2008.

Municipality of Bratislava

At end of year 2006, the Office received several incentives for exa-
mination of the conduct of the undertaking MARIANUM - funeral
services of the city of Bratislava (hereinafter referred to as ,, Ma-
rianum®), as well as of the conduct of the Municipality of the capi-
tal city. As the general investigation did not refute the suspicion of
potential violation of the competition rules, on 18 February 2008
the Office initiated two administrative proceedings for potential
violation of Article 39 of the Act in the area of provision of funeral,
cemetery and cremation services against the Municipality of the
capital city.
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Urad sa v spravnom konani ukoncenom v septembri 2008 zaoberal
tym, ¢i hlavné mesto schvdlenim uznesenia ¢. 447/1996 z roku 1996
nezvyhodnilo urcitého podnikatela alebo inym spésobom neob-
medzilo sttaz v oblasti poskytovania pohrebnych sluZieb na tdzemi
mesta Bratislavy. Urad zistil, Ze hlavné mesto porusilo zdkon vy-
danim uznesenia, v ktorom zakdzalo vykondvat komercné sluzby
inym pohrebnictvam v objektoch, ktoré st majetkom mesta. Tym
vytvorilo pravny zdklad pre zvyhodnenie sprdvcu svojho majetku,
pohrebnictvo Marianum, kedZe ostatné pohrebnictva nemohli
poskytovat svoje sluzby. Nakolko pohrebnictvo Marianum spravuje
krematdrium a vicsinu cintorinov v Bratislave, pohrebnictva mali
zakdzané vykondvat podnikatelskd cinnost v objektoch, ktoré boli
v sprave spolocnosti Marianum. Mesto Bratislava svojim uznesenim
zvyhodnilo podnikatela Marianum pred inymi pohrebnictvami, ktoré
obstardvaju pietne obrady pre objedndvatelov pohrebov na cinto-
rinoch a v krematdriu v Bratislave.

V druhom konanf drad preveroval, ¢i mesto Bratislava schvdlenim
Prevddzkového poriadku pohrebisk prevdadzkovanych na svojom tze-
mi, ktorého sicastou je aj Cennik prdc a sluZieb pre cintorinske sluz-
by, neporusilo stitazné pravidld. Urad zistil, Ze hlavné mesto, ktoré
od augusta 2006 schvaluje a prijima prevddzkovy poriadok pohre-
biska, porusilo zdkon schvdlenim neopodstatnenych poloziek v Cen-
niku prdc a sluZieb pre cintorinske sluzby, ako sd poplatky na Lik-
viddciu kvetinovych darov po 3 - 4 tyZdrioch po pohrebe a Likviddciu
hrobového (urnového) pomnika. Mesto tak umoznilo spolocnosti
Marianum dctovat neoddvodnené poplatky, z ktorych mala priamy
majetkovy prospech.

Navyse hlavné mesto porusilo zdkon aj schvdlenim poplatku Zapo-
Zicanie obradnej siene (domu smdtku na cintorine) k vykonaniu
pietneho aktu poslednej rozlicky za jeden obrad. Mesto Bratislava
takto stanovilo ostatnym pohrebnictvam povinnost odoberat od
pohrebnictva Marianum sluzby obradnika/organizdtora, nosicov
a zapozicania katafalku, ktoré by mohli na zdklade svojho Zivnosten-
ského oprdvnenia poskytovat sami. Pritom pohrebny obrad je najdo-
leZitejsia Cast celého pohrebu a prdve pocas neho md pohrebnictvo
moznost sa prezentovat pred pozostalymi. Tdato moznost bola vsak
inym pohrebnictvam, okrem pohrebnictva Marianum, odoprend.
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Within the administrative proceedings terminated in September
2008, the Office examined whether the Municipality of the capital
city by approval of the Resolution No 447/1996 from the year 1996
had not given an advantage to certain undertaking or otherwise
restricted competition in the area of provision of funeral services
in the territory of the city of Bratislava. The Office found that the
Municipality of the capital city had violated the Act by issuing
a resolution prohibiting other funeral undertakings to perform com-
mercial services in buildings owned by the city. By this resolution,
the Municipality created the legal basis for giving an advantage to
the administrator of this property, undertaking Marianum, because
the other funeral undertakings had been unable to provide their
services. As the undertaking Marianum administers the crematorium
and a majority of cemeteries in Bratislava, the funeral undertakings
were prohibited to carry out business activities in buildings admi-
nistered by the company. The Municipality of Bratislava by its reso-
lution gave an advantage to the undertaking Marianum to the
detriment of other funeral undertakings organizing ceremonies for
customers of funerals in the cemeteries and the crematorium in
Bratislava.

Within the second proceedings, the Office verified whether the
Municipality of Bratislava had not violated the competition rules
by approving of the operating regulations of graveyards operated
in its territory, a part of which is the Pricelist of Works and Services
for cemetery services. The Office found that the Municipality of the
capital city, that has been approving the operating regulations of
graveyards since August 2006, had violated the Act by authorizing
unjustified items in the pricelist of works and services for cemetery
services, such as fees for disposal of floral tributes 3 to 4 weeks
afterthe funeral and removal of a grave (urn) monument. The Muni-
cipality thereby allowed the company Marianum to charge unjusti-
fied fees, from which this company derived direct property benefits.

Moreover, the Municipality of the capital city violated the Act by
approving the fee for lease of a hall of farewell (house of mourning
in the cemetery) for the farewell ceremony, charged for each cere-
mony. The Municipality of Bratislava so imposed on the other fu-
neral undertakings the obligation to purchase from the undertaking
Marianum services of master/organizer of ceremony, bearers and
lease of cataphalque, which they could provide themselves under
their licences. It must be noted that funeral ceremony is the most
important part of the whole funeral and during this ceremony the
funeral undertaking has the opportunity to present its services to
the survivors. But this possibility was denied to funeral undertakings
other than Marianum.
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Hoci je povinnostou mesta starat sa a zveladovat majetok, neméze
tak robit na dkor porusovania platnych pravnych predpisov. Mesto
méZze prostrednictvom pohrebnictva Marianum Ziadat primerand
ndhradu za vykondvanie pohrebnych sluzieb tretimi stranami v pries-
toroch cintorinov v Bratislave aj bez poruSenia zdkona o ochrane
hospoddrskej sdtaze.

Urad pokutoval mesto v oboch pripadoch za porusenia zdkona cel-
kovou sumou pokuty vo vyske 5 311,03 €/ 160 000 Sk.

Rozhodnutia nenadobudli prdvoplatnost, nakolko sa mesto Bra-
tislava voci nim odvolalo. V sicasnosti vo veci kond Rada dradu.

Mesto Stara Lubovia

Dria 27. 11. 2008 odbor zneuZivania dominantného postavenia vy-
dal rozhodnutie, v ktorom uloZil pokutu mestu Stard Lubovria vo
vyske 331,94 €/ 10 000 Sk za porusenie § 39 zdkona o ochrane hos-
poddrskej sitaZe, podla ktorého orgdny tizemnej samospravy pri
vykone samosprdvy a pri prenesenom vykone sStdtnej spravy nesmi
zjavnou podporou zvyhodriovat urcitych podnikatelov alebo inym
spésobom obmedzovat hospoddrsku stitaZ.

Zaciatkom roka 2008 obdrZal odbor niekolko podnetov na preset-
renie sprdvania mesta Stard Lubovria (dalej len ,,mesto”). Podnety
zhodne poukazovali na to, Ze mesto vytvdra v stavebnom konani
umelé prekdzky, brdni v sdtazi pri vytvdrani dalsich zdrojov tepla
na dzemi mesta. Odbor preveril situdciu a dria 23. 6. 2008 zacal voci
mestu sprdvne konanie.

Urad zistil, Ze mesto porusilo zdkon zvyhodnenim podnikatela Slo-
byterm, spol. s r.o., doddvajiceho teplo do systému centrdlneho
zdsobovania teplom voci ostatnym existujicim aj potencidlnym
podnikatelom na tGzemi mesta. Prostrednictvom vseobecne zdviz-
ného nariadenia mesta bola prijatd Koncepcia rozvoja mesta v te-
pelnej energetike, ktord preferuje centrdlne zdsobovanie teplom.
V rdmci tohto vseobecne zdvizného nariadenia mesto umoznilo vy-
danie stavebného povolenia na vybudovanie novych malych zdro-
Jjov tepla len v pripade, ak je v bytovom dome odpojenych viac ako
50% bytovych jednotiek a za sthlasu vsetkych vlastnikov bytového
domu. Tymto zamedzilo vytvdranie novych malych zdrojov tepla,
napr. bytovych a domowych kotolni, ktoré by boli alternativou k odo-
beraniu tepla z centrdlneho systému zdsobovania teplom.
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Although the Municipality is responsible for administration and
reconditioning of property, it must not fulfil this obligation to the
detriment of the violation of valid legal regulations. The Municipa-
lity may through the undertaking Marianum apply for reasonable
compensation for the performance of funeral services by third par-
ties in cemeteries of Bratislava, without violation of the Act on Pro-
tection of Competition.

In both cases the Office imposed on the Municipality for the viola-
tion of the Act a fine totalling EUR 5 311,03 / SKK 160 000.

The decisions have not entered into force because the Municipality
of Bratislava lodged an appeal against these decisions. The Coun-
cil of the Office is acting in the matter.

Municipality of Stara Lubovia

0n 27 November 2008, the Division of Abuse of a Dominant Position
issued a decision by which it imposed a fine on the Municipality of
Stard Lubovria of EUR 331,94 / SKK 10 000 for violation of Article 39
of the Act on Protection of Competition, stating that when executing
the powers in the area of self-administration and delegated powers
in the area of state administration, local self-administration autho-
rities must not provide evident support giving an advantage to cer-
tain undertakings or otherwise restrict competition.

At the beginning of the year 2008, the Division received several
incentives for investigation of the conduct of the Municipality of
Stard Lubovria (hereinafter referred to as ,Municipality”). All these
incentives claimed that the Municipality had created artificial bar-
riers in the building permission proceedings and restricted compe-
tition in the area of creation of new heat sources in the territory of
the city. The Division verified the situation and on 23 June 2008
initiated administrative proceedings against the Municipality.

The Office found that the Municipality had violated the Act by giv-
ing an advantage to the undertaking Slobyterm, spol. s r.o., sup-
plying heat to the central heat supply system, to the detriment of
the other existing and potential undertakings in the territory of
the city. The Concept of the City Development in the Thermal
Energy Sector, preferring central heat supply, was adopted by
a general binding municipal regulation. By this general binding
regulation the Municipality allowed the issuance of a building per-
mission for construction of new small heat sources only in case
that more than 50% of housing units in the apartment house are
disconnected, and subject to the approval of all owners of the
apartment house. By this regulation the Municipality prevented
the establishment of new small heat sources, such as boiler rooms
in apartments and houses, as an alternative to the consumption of
heat from the central heat supply system.
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Mesto svojim nariadenim a jeho ndslednou aplikdciou vytvorilo
umeld administrativnu bariéru vstupu na trh. Zabranilo spotrebi-
telom odoberajiicim teplo zo systému centrdlneho zdsobovania tep-
lom ukoncit zmluvu o doddvke tepla a odpojit sa z tohto systému,
pokial' tak uz neurobila viac ako polovica ich susedov v bytovom
dome a nebol 100% stihlas na odpojenie v ramci bytovej jednotky.
Ak by sa totiz odpojili, mesto by im nevydalo stavebné povolenie
na vybudovanie vlastného vykurovania a vystavbu kotolne, v dosled-
ku coho by zostali bez doddvky tepla. Spotrebitelia v takychto by-
tovych domoch stratili moznost volby a nemohli sa sami rozhodndt
a zvolit si doddvku tepla, ktord by im poskytovala najlepsie pod-
mienky odberu. Naopak, boli niteni zostat' v systéme centrdlneho
zdsobovania teplom bez ohladu na jeho efektivnost, kvalitu, cenu
alebo iné odberné podmienky. Mesto teda vytvorilo situdciu, ktord
umozniuje spolocnosti doddvajticej teplo do systému centrdlneho
zdsobovania teplom dlhodobo sa udrZat na trhu bez ohladu na
efektivnost poskytovanych sluZieb, pretoZe sutaz na trhu je obme-
dzend.

Hoci mesto md prdvo vypracovat'si vlastnd koncepciu rozvoja v jed-
notlivych oblastiach Zivota obce, zohladriujdcu Specifikd danej lo-
kality, neméZe tak robit na dkor porusovania platnych pravnych
predpisov. Ak tak urobi, obec za tiito skutocnost nesie pravnu zod-
povednost. Urad pri ukladani pokuty zohladnil dlzku trvania proti-
prdvneho stavu, ako aj fakt, Zze k obmedzeniu doslo na malom - lo-
kdlnom trhu.

Rozhodnutie nenadobudlo prdavoplatnost, nakolko sa mesto voci
nemu odvolalo. V sticasnosti vo veci kond Rada dradu.
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The Municipality by its regulation and its subsequent application
created an artificial administrative barrier to entry the market. It
prevented customers consuming heat from the central heat supply
system from terminating the heat supply contract and from dis-
connecting themselves from this system, unless more than a half
of their neighbours in the apartment house did so and unless a 100%
approval to disconnection was obtained within the framework of
the respective housing unit. If they disconnected themselves, the
Municipality would not issue to them the building permission for
building their own heating system and for construction of boiler
rooms, due to which they would be left without heat supply. Consu-
mers in such apartment houses were deprived of choice and could
not decide and choose independently a source of heat supply provi-
ding them with best conditions of consumption. On the contrary,
they were forced to further use in the central heat supply system,
regardless of its effectiveness, quality, price or other conditions of
consumption. The Municipality so created a situation allowing the
company supplying heat to the central heat supply system to main-
tain its position in the market, regardless of the effectiveness of
services provided, because competition in the market is restricted.

Although the Municipality has a right to draw up its own concept
of the city development in the individual areas of the city life, taking
into account the specifics of given location, it must not do so to
the detriment of violation of valid legal regulations. Otherwise the
Municipality bears the legal responsibility for this matter. When
imposing a fine, the Office considered the duration of the unlawful
situation as well as the fact that competition had been restricted
in a small - local market.

The decision has not entered into force because the Municipality

lodged an appeal against these decisions. The Council of the Office
is acting in the matter.
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6. Procesny postup

Urad zasahuje voci konaniam podnikatelov, ako aj orgdnom stat-
nej spravy a samospravy, ak obmedzujd alebo skreslujd hospo-
darsku sutaz. Pravomoci tiradu, procesny postup, ako aj prava pod-
nikatelov sd upravené v zakone o ochrane hospodarskej sitaze,
resp. v spravnom poriadku.

Prvostupfové orgdny dradu zacnd na zdklade istého impulzu
(vlastnd iniciativa, podnet, oznamenie koncentracie) preverovat
situdciu na relevantnom trhu. V pripadoch, kedy vieobecné Setre-
nie vedie k podozreniu z mozného porusovania zakona, zacinaju
spravne konania. Spravne konania sd podla spravneho poriadku
ukoncené vydanim rozhodnuti v zakonom stanovenych lehotach.

Pokial dc¢astnik konania nesthlasi s prvostupfiovym rozhodnutim,
ma pravo sa voci nemu odvolat. 0 rozklade rozhoduje druhostup-
nowy kolektivny organ - Rada dradu, ktord ma sedem clenov. V roku
2008 pracovala Rada dradu v zloZzeni Danica Paroulkovd, Daniela
Zemanovicova, Andrej Juris, Rébert Prega, Viliam Patoprsty, Peter
Kriska a Katarina Kalesnd. Rada dradu vyda rozhodnutie v danej
veci v zdkonnej lehote. Rozhodnutie nadobdda pravoplatnost

dorucenim vSetkym dcastnikom konania.

Pravoplatné rozhodnutia dradu moézu byt preskimané sddmi.
Voci pravoplatnym rozhodnutiam mézu dcastnici konania podat
Zalobu na Krajsky sdd v Bratislave a ndsledne sa odvolat voci roz-
sudkom Krajského stdu v Bratislave na Najvyssi sdd SR.

6.1 Druhostupnové konania

Rada dradu po doruceni rozkladu napadnutého rozhodnutia tcas-
tnikom konania a celého spisového materialu prvostupiovym orga-
nom zacne vo veci konat tak, ze preveri cely postup prvostupro-
vého organu, v pripade potreby doplni dokazovanie a vyda roz-
hodnutie. Rada dradu moZe rozhodnutie prvého stupia zmenit,
potvrdit, zrusit a konanie zastavit z procesnych dévodov uve-
denych v zdkone.

V roku 2008 Rada tradu vydala celkovo 10 rozhodnuti a ulozila
pokuty v stihrnnej vyske 3 519 219,28€ / 106 020 000 Sk.
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6. Procedure

The Office intervenes against the conduct of undertakings as
well as state administration and self-administration authorities,
if their conduct restricts or distorts competition. The powers of
the Office, the procedure, as well as the rights of undertakings
are stipulated in the Act on Protection of Competition or in the
rules of the Administrative Order.

First-instance bodies of the Office start verifying the situation
in the relevant market based on certain impulse (own initiative,
incentive, and notification of concentration). In cases where
general investigation leads to the suspicion of potential viola-
tion of the Act, they will initiate administrative proceedings.
According to the rules of the Administrative Order, the adminis-
trative proceedings are terminated by issuance of decisions within
terms laid down by the Act.

If a party to the proceedings does not agree with a decision of
the first-instance body, it has the right to lodge an appeal
against such decision. The second-instance collective body - the
Council of the Office composed of seven members - decides on
the appeal. In 2008, the Council of the Office was composed of
Danica Paroulkova, Daniela Zemanovicova, Andrej Juris, Rdbert
Prega, Viliam Patoprsty, Peter Kriska and Katarina Kalesna. The
Council of the Office will issue the decision in the matter within
the term laid down by the Act. The decision enters into force
when delivered to all parties to the proceedings.

Legally valid decisions of the Office may be reviewed by courts.
The parties to the proceedings may lodge appeal against any
legally valid decision to the Regional Court in Bratislava, and
subsequently appeal against any judgement of the Regional
Courtin Bratislava to the Supreme Court of SR.

6.1 Second-instance proceedings

Following the delivery of an appeal lodged against the decision
to the parties to the proceedings, and the delivery of the whole
file by the first-instance body, the Council of the Office will
start acting in the matter by reviewing the entire procedure of
the first-instance body, complete evidence if necessary and
issue a decision. The Council of the Office may change, confirm
or abolish a first-instance decision and stop the proceedings for
procedural reasons stipulated in the Act.

In 2008, the Council of the Office issued 10 decisions and im-
posed fines totalling EUR 3 519 219,28 / SKK 106 020 000.
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Kategorizacia druhostupnovych rozhodnuti
Categorization of second-instance decisions

Pocet rozhodnuti
- potvrdené prvostupiiové
rozhodnutia
Number of decisions
- confirmed first-instance
decisions

10 2 2

Celkovy pocet
rozhodnuti

Total number
of decisions
decisions®

¢ Ide len o pripady, kde Rada dradu postidila odlisne niektoré skutocnosti, napr. vy-
medzenie relevantného trhu, vysku pokuty a pod., ale vecne protisiitaznd praktiku po-
tvrdila.

Privatizicia letiska M. R. Stefanika - zastavenie konania

Drig 17. 10. 2008 vydala Rada tradu rozhodnutie, v ktorom zasta-
vila konanie vo veci koncentrdcie spocivajicej v ziskani kontroly
podnikatela Flughafen Wien AG (dalej len , letisko Viederi”), spo-
locnosti PENTA Investments Limited (dalej len ,,PENTA”) a Minister-
stva dopravy, pést a telekomunikdcii SR nad podnikatelom Letisko
M. R. Stefdnika - Airport Bratislava (,, bratislavské letisko”) z dovodu
spdtvzatia ndvrhu na zacatie spravneho konania vo veci posudzo-
vania celej koncentrdcie.

V septembri 2006 odbor koncentrdcii vydal rozhodnutie, v ktorom
zakdzal koncentrdciu spocivajicu v ziskani nepriamej kontroly le-
tiskom Viederi a podnikatelom PENTA prostrednictvom spolocnosti
BTS Holding, a.s. a priamej kontroly Ministerstvom dopravy, pést
a telekomunikdcii SR nad bratislavskym letiskom na zdklade Zmluvy
o kiipe akcii a Akciondrskej zmluvy. Urad analyzoval dopady kon-
centrdcie na slovensky trh a zistil, Ze vznikom koncentrdcie by doslo
k elimindcii jediného efektivneho konkurenta na relevantnom trhu
poskytovania infrastruktiiry pre osobné pravidelné priame regiondl-
ne lety. Uskutocnenim koncentrdcie by sa odstranil sicasny i poten-
ciondlny konkurencny tlak a vznikol by regiondlny ,,monopol” le-
tiska Viedeni. Letisko Viederi by teda nebolo vystavené podstatnej
hospoddrskej sttazi, mohlo by sa vzhladom na svoju ekonomicku
silu spravat nezdvisle na danom relevantnom trhu. Podla zdkona
bol teda drad povinny dand koncentrdciu zakdzat.
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Pocet rozhodnuti
- zmenené prvostupiové
rozhodnutia®
Number of decisions
- changed first-instance

Tab. ¢. 7
Table No. 7

Pocet
rozhodnuti
-iné
Number
of decisions
- others

Pocet rozhodnuti - zrusenia a vratenia
na opatovné konanie prvému stupiiu
alebo zastavené prvostupiiové rozhodnutia
Number of decisions - first-instance decisions
abolished and returned to the first-instance
body for new proceedings or stopped

¢ Only those cases where the Council of the Office assessed differently certain items such
as the definition of relevant markets, amount of fine etc., but confirmed the anticom-
petitive practice.

Privatization of the Airport M. R. Stefanika - stopping the
proceedings

On 17 October 2008, the Council of the Office issued a decision by
which it stopped the proceedings in case of concentration, con-
sisting in acquiring the control by the undertaking Flughafen Wien
AG (hereinafter referred to as ,Vienna Airport”), the company PENTA
Investments Limited (hereinafter referred to as ,,PENTA”) and the
Ministry of Transport, Posts and Telecommunications of the Slovak
Republic over the undertaking Airport M. R. Stefdnika - Bratislava
Airport (,Bratislava Airport”) for the reason of the withdrawal of
the incentive for administrative proceedings for the assessment of
the whole concentration.

In September 2006, the Division of Concentrations issued a decision
by which it prohibited the concentration, consisting in acquiring the
indirect control by the Vienna Airport and the undertaking PENTA
through the company BTS Holding, a.s., and the direct control by the
Ministry of Transport, Posts and Telecommunications of the Slovak
Republic over the Bratislava Airport on the basis of the Contract on
Purchase of Shares and the Shareholder “s Agreement. The Office
analyzed impacts of the concentration on the Slovak market and
found that the concentration would lead to the elimination of the
sole effective competitor in the relevant market of provision of in-
frastructure for regular direct regional passenger flights. The con-
centration would eliminate the existing and potential competitive
pressure and give rise to the regional ,monopoly” of the Vienna
Airport. Consequently the Vienna Airport would not be exposed to
substantial competition and, in view of its economic power, it would
be able to act independently in given relevant market. According
to the Act, the Office was therefore obliged to prohibit this con-
centration.
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Letisko Vieder a podnikatel PENTA sa voci prvostupriovému roz-
hodnutiu odvolali na Radu dradu, ktord sa pripadom zacala zaobe-
rat. V polovici septembra 2006 Stdt zastipeny Fondom ndrodného
majetku Slovenskej republiky odstipil od Zmluvy o kipe akcii a nds-
ledne na to spolocnost PENTA podala Zalobu na Okresny sid Bra-
tislava I o urcenie neplatnosti, eventudlne netcinnosti odstipenia
Stdtu od Zmluvy o kipe akcii. Rada dradu preto musela zaciatkom
roka 2007 prerusit konanie v danej veci do doby, kym sdd neroz-
hodne o predmetnej zmluve, ktord bola pravnym titulom vzniku

koncentrdcie.

V septembri 2008 ucastnici konania predloZili podklad o stiahnuti
Zaloby o urcenie neplatnosti odstiupenia od Zmluvy o kiipe akcii.
Zdroverni letisko Viederi a spolocnost PENTA vzali spdt ndvrh na
zacatie konania o posudzovani koncentrdcie. Na zdklade uvedenej
skutocnosti Rada dradu toto sprdvne konanie zastavila.

Rozhodnutie nadobudlo pravoplatnost 31. 10. 2008.

6.2 Sudne preskimania rozhodnuti dradu

V roku 2008 stdy Slovenskej republiky v rdmci sidneho priesku-
mu rozhodli v 15 pripadoch, v ktorych preskimavali zakonnost
rozhodnuti Gradu. Z toho v 4 pripadoch sddy Zalobu zamietli, t.
j- dospeli k zaveru, Ze rozhodnutia a postup dradu st v stlade so
zdkonom a v 5 konaniach doslo k zastaveniu konania. V 2 pri-
padoch siddy potvrdili porusenie zakona, ale zmenili vysku poku-
ty smerom nadol a v 4 pripadoch rozhodnutia zrusili a vratili na
opdtovné preSetrenie Gradom. V siic¢asnosti sidy preskimavajd
16 rozhodnuti dradu, v ktorych doteraz nerozhodli.
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The Vienna Airport and the undertaking PENTA lodged an appeal
against the first-instance decision to the Council of the Office that
started examining the case. In the middle of September 2006, the
State represented by the National Property Fund of the Slovak
Republic withdraw from the Contract on Purchase of Shares and
subsequently the company PENTA filed an action for nullity of the
withdrawal by the State from the Contract on Purchase of Shares to
the District Court Bratislava I. At the beginning of year 2007, the
Council of the Office therefore had to interrupt the proceedings in
this case until the time when the court has decided on the contract
in question that constituted the legal title of implementation of
the concentration.

In September 2008, the parties to the proceedings submitted a
document proving the withdrawal of the action for nullity of the
withdrawal from the Contract on Purchase of Shares. At the same
time the Vienna Airport and the company PENTA withdraw the in-
centive for the proceedings for the assessment of concentration.
On the basis of this fact the Council of the Office stopped the admi-
nistrative proceedings.

The decision entered into force on 31 October 2008.

6.2 Review of the Office’s decisions by courts

In 2008, within court review, the courts of the Slovak Republic
decided on 15 cases, in which they examined the legality of the
Office’s decisions. In 4 cases the courts dismissed the action,
i.e. arrived at the conclusion that the Office’s decisions and pro-
cedure were in accordance with the Act, and in 5 cases the pro-
ceedings were stopped. In 2 cases the courts confirmed the vio-
lation of the Act, but decreased the amount of imposed fine, and
in 4 cases the decisions were abolished and returned to the
Office for further investigation. The courts currently examine 16
decisions issued by the Office, pending a decision.
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7. Sutazna advokacia

dalsie prostriedky na podporu hospoddrskej stitaze v prospech
spotrebitela. Urad sa snazil o odbdranie administrativno-regulaé-
nych bariér pri tvorbe novej legislativy alebo realizoval stitazné
analyzy niektorych sektorov.

V posudzovanom obdobi aktivne vstupoval do medzirezortného
pripomienkového konania, pricom v 17 pripadoch upozornioval

na rizikd sdtaznych obmedzeni.

V niektorych pripadoch boli argumenty dradu akceptované, niek-
de iba ciastocne a niektoré stanoviskd dradu neboli zohlad-

nené.

Ako priklad, kde stanovisko tGradu bolo akceptované alebo cias-
tocne akceptované, mozno uviest:

Navrh zakona o Tlacovej agentiire Slovenskej republiky a o zme-
ne a doplneni niektorych zakonov

Ministerstvo kultdry SR (dalej len ,MK SR*) pripravilo zdkon,
ktory meni postavenie Tlacovej agentlry Slovenskej republiky
(dalej len ,TASR”), ktorej hlavnd ¢innost mala byt financovand

z verejnych zdrojov.

Uradu sa v spolupréci s MK SR prostrednictvom novej pravnej
Gpravy podarilo nastavit transparentnejsie prostredie fungova-
nia Stdtnej tlacovej agentdry, a to zabezpecenim konkretizacie
vymedzenia Gcelu prispevku §tatu na ¢innost Statnej tlacovej agen-
tdry. Tymto sa odstrdnilo dlhodobé skreslovanie sitaze formou
plosnych Statnych dotacii tlacovej agentdre a tiez sa odLliili jej
¢innosti vo verejnom zaujme od samostatnych podnikatelskych
aktivit. Dolezitym aspektom bolo presné vymedzenie zdrojov
financovania a podmienok poskytovania finanéného prispevku
agentdre zo strany Statu.
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7. Competition advocacy

In addition to decision-making activities the competition autho-
rities use other means to promote competition for the benefit of
consumer. The Office was trying to eliminate administrative-
regulatory barriers when drafting new acts, or implemented com-
petition analyses of certain sectors.

Inthe period under review the Office was active in the process of
interministry comment procedures, whereby in 17 cases it refer-
red to the risks of imposing restrictions on competition.

In some cases the Office’s arguments were accepted, sometimes
only partially, and some of the Office’s opinions were not taken
into account.

As example of cases where the Office’s opinion was accepted or
was accepted partially, may be mentioned:

Draft Act on the Press Agency of the Slovak Republic and on
amendments and supplements to certain Acts

The Ministry of Culture of the Slovak Republic (hereinafter re-
ferred to as ,MC SR”) prepared an Act that changes the position
of the Press Agency of the Slovak Republic (hereinafter referred
to as ,TASR”), the main activity of which should have been fi-
nanced from public resources.

In cooperation with MC SR, the Office succeeded to adjust, through
a new legislation, more transparent environment for the work of
the state press agency, by defining in more detail the purpose of
the state subsidy for the activity of the state press agency. The
long-term distortion of competition in the form of granting
overall state subsidies to the press agency was thus eliminated
and its activities performed in public interest were distinguished
from its independent business activities. An important aspect was
the exact definition of resources of financing and conditions of
granting subsidies to the agency on the part of the State.
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Navrh zdkona, ktorym sa meni a dopliia zdkon ¢. 40/1964 Zb.
Obciansky zakonnik v zneni neskorSich predpisov a 0 zmene
a doplneni niektorych zakonov - exkluzivita pre notarov a advo-
katov pri poskytovani niektorych sluzieb

Draft Act amending and supplementing the Act No 40/1964
Coll., Civil Code, as amended, and on Amendments and Sup-
plements to Certain Acts - exclusivity for notaries and attor-
neys in provision of certain services

Notary

Navrhovana novela zdkona prisudzovala exkluzivne prdva nota-
rom a advokdtom pri uzatvarani zmliv o prevode nehnutelnosti.
Pre platnost zmluvy o prevode nehnutelnosti bola stanovend ne-
vyhnutnd forma notdrskej zdpisnice alebo zmluva autorizovand
advokatom.

Urad poukazal na rizika spojené s moznym vylicenim Easti seg-
mentu trhu, ktory rovnako poskytuje pravne sluzby, no nie je sd-
castou komorového systému. Rovnako Grad upozoriioval na vy-
licenie moznosti volby pre spotrebitela, ktory by nemal ind
moznost ako pri kazdom prevode nehnutelnosti vyuzit sluzby
advokata alebo notdra, co by ndsledne viedlo aj k zvyseniu nakla-
dov klientov pri zabezpecovani predmetnej sluzby. Urad na-
vrhol, aby v pripade zmluvy o prevode nehnutelnosti bola forma
notdrskej zapisnice alebo autorizacia advokatom ponechand ako
moznost volby pre Gc¢astnikov zmluvného vztahu.

Navyse predmetny navrh podla ndzoru dradu nekore$pondoval s
trendmi Eurdpskej tnie a s filozofiou liberalizacie profesijnych
sluzieb Eurdpskej komisie, ktord zastava nazor, ze v ramci libera-
lizacie je potrebné uvolnit niektoré rezervované sluzby, ktoré vy-
konavajl len ¢lenovia komorového systému, resp. na ktoré maju
vyhradné prdva len isté povolania (notdri, advokati a pod.) Sir-
Siemu okruhu poskytovatelov sluzieb, a to najma v oblasti, kde
ostatni poskytovatelia st schopni poskytovat porovnatelné sluz-
by, tym zvacsit ponuku a rozsirit moznost vyberu pre spotrebi-
telov.
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Only we...

Attorney

The proposed amendment to the Act vested exclusive rights for
notaries and attorneys, related to conclusion of contracts on
transfer of real estates. To ensure the validity of the contract on
transfer of real estates, the required form of a notarial record or
the contract authorized by an attorney were prescribed by the
amendment.

The Office referred to the risks attached to potential exclusion
of a part of the market segment that equally provides legal servi-
ces, butis notintegrated in the chamber scheme. The Office also
referred to the exclusion of choice for consumer, who would not
have other option but to use services of an attorney or notary
for each transfer of real estates, which would result in increased
costs of the respective service for clients. The Office suggested
that in case of the contract on transfer of real estates the form
of notarial record or the authorization by the attorney should be
left as choice for the parties to the contract.

Moreover, in the Office’s view, the said draft did not correspond
with the trends of the European Union and with the philosophy
of liberalization of professional services of the European Com-
mission, believing that within the framework of liberalization it
is necessary to ,release” certain reserved services, which are per-
formed exclusively by members of the chamber scheme, or for
which only certain professions (notaries, attorneys etc.) have ex-
clusive rights, for a larger group of service providers, particularly
in the area where the other providers are able to provide compa-
rable services, and thus to enlarge supply and extend the choice

for consumers.
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Pripomienky dradu neboli akceptované v ramci medzirezortného
pripomienkového konania, aviak argumenty dradu zazneli v disku-
sii k ndvrhu a predmetny ndvrh exkluzivity nebol parlamentom
schvadleny.

Koncepcia rozvoja leteckej dopravy Slovenskej republiky na
obdobie do roku 2010

Urad pri predmetnej koncepcii upozoriioval na riziko uréovania
konkrétnych leteckych dopravcov v rdmci bilaterdlnych dohéd,
ktoré by mali byt podla ndzoru dradu vieobecné s tym, ze kon-
krétny letecky dopravca by mal byt vygenerovany trhom. Su-
Casne lrad pozadoval vypustenie priamej pomoci existujlcim slo-
venskym dopravcom, €o by bolo vnimané diskriminaéne vociingm
prepravcom, vratane novovstupujtcich. Pripomienky tGradu boli
akceptované.

Destinacna klauzula na dodavky plynu

Uradu sa v sledovanom obdobf v ramci komunikacie s predstavi-
telmi spolocnosti Slovensky plynarensky priemysel, a.s., v ¢ase
uzatvdrania novej zmluvy o dodavkach plynu so spolocnostou
Gazprom podarilo zabezpedit vypustenie tzv. ,destinacnej klau-
zuly” z nového kontraktu o doddvkach plynu, ktord bola dlho-
dobo stcastou zmluvnych podmienok oboch spolocnosti. Takyto
zdvazok branil v predaji plynu na Gzemi Slovenska, cez ktoré je
plyn prepravovany, co predstavovalo bariéru pre rozvijanie kon-
kurencie v dodavkach plynu na Slovensku. Tymto sa podarilo vy-
tvorit priestor pre vyuzivanie aj takéhoto zdroja doddvok plynu.

Navrh zikona, ktorym sa meni a dopliia zikon Narodnej rady
Slovenskej republiky ¢. 18/1996 Z. z. o cenach v zneni neskor-
§ich predpisov

Predlozeny navrh, ktorym sa rozsirovala existujlica reguldcia cien
o dalsie formy, ako aj posobnost cenovych regulatorov, sa tykal
vytvorenia opatreni na zabrdnenie neodévodneného ndrastu cien

v stvislosti so zavedenim meny EURO na Slovensku.

Urad namietal, 7e nie st dévody na roziirenie cenovej requlicie
a upozornoval na mozné negativne dopady navrhu zakona na kon-
kurenéné prostredie, podnikatelskd obec a spotrebitelov. Rovnako
upozornioval, Ze aplikdcia tohto navrhu zdkona v praxi by mohla
podnietit prehodnotenie dalSieho pdsobenia existujicich podni-
katelskych subjektov na tuzemskom trhu, odradit potencidlnych
zdujemcov o vstup na tuzemsky trh a tiez by mohlo déjst k obme-
dzeniu dostupnosti tovarov z dévodu ich presmerovania na zahra-
ni¢né trhy. Dalsim nasledkom by mohol byt cenovy ,3ok” spotrebi-
telov spdsobeny prudkym zvySovanim cien po upustenf od reguldcie,
k rastu administrativnych nakladov podnikatelov a pod.
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The Office’s comments were not accepted within the framework
of the interministry comment procedures, but the Office’s argu-
ments resounded during the discussion to the draft and the pro-
posal for exclusivity was not adopted by the Parliament.

Concept of Development of Air Transport of the Slovak
Republic until the Year 2010

In case of this concept, the Office referred to the risk of desig-
nation of particular air carriers within the framework of bilateral
agreements, which in the Office’s opinion should have a general
character, with the particular air carrier being generated by the
market. The Office also required the omission of direct support
for the existing Slovak carriers, which would be perceived as dis-
criminatory in relation to other carriers, including those entering

the market. The Office’s comments were accepted.

Destination clause on gas supply

In the period under review, within the framework of its commu-
nication with representatives of the company Slovensky plyna-
rensky priemysel, a.s., at the time of conclusion of the new gas
supply contract with the company Gazprom, the Office succeeded
to achieve the omission of so-called "destination clause" in the
new gas supply contract, which had been a part of the contractual
conditions of both companies for a long period. This obligation
precluded the sale of gas in the territory of Slovakia, through
which gas is transported, and thus constituted a barrier to the
development of competition in gas supply in Slovakia. The condi-
tions for the use of this source of gas supply were thus created.

Draft Act amending and supplementing the Act of the
National Council of the Slovak Republic No 18/1996 Coll. on
Prices, as amended

The submitted draft, which extended the existing price regula-
tion to other forms and increased competences of price requla-
tors, concerned the establishment of measures for avoidance of
unjustified price increase in connection with introduction of the
European currency (EURO) in Slovakia.

The Office objected that the extension of the price regulation was
ungrounded, and referred to potential negative impacts of the
Draft Act on a competitive environment, undertakings and con-
sumers. It also noted that the application of this Draft Act might
lead to discouragement of undertakings from further operation in
the domestic market and potential applicants from their entry into
domestic market, thus limiting availability of goods for the reason
of their diversion to foreign markets. Another consequence might
be the price "shock” for consumers caused by the steep price
increase following abandonment of regulation, the increase of
administrative costs for undertakings, etc.
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Preto tGrad navrhol, ako vhodnejsiu mozZnost riesenia pri nedos-
tatocne rozvinutom konkurenénom prostredi, identifikovat trhové
bariéry, navrhovat a prijimat opatrenia naich odstranenie, s cie-
lom rozvijat konkurenéné prostredie, ktoré je optimdlnym spo-
sobom zabezpecenia nizkych cien a prospechu pre spotrebitelov.

Na zdklade pripomienok dradu doslo k ziZeniu moznosti zava-
dzat cenovd requldciu.

Névrh zikona, ktorym sa meni a dopliia zikon ¢. 581/2004 Z. z.
o zdravotnych poistovniach, dohlade nad zdravotnou starost-
livostou a 0 zmene a doplneni niektorych zakonov v zneni ne-
skorsich predpisov a 0 zmene a doplneni zakona ¢. 580/2004
Z. z. v zneni neskorSich predpisov

Navrhovana prdvna Gprava zvySovala zaklad mesacného a roc-
ného prerozdelovania finanénych prostriedkov ziskanych z pois-
tného, ¢im sa mala dosiahnut vécsia solidarita medzi poistovia-
mi a poistencami. Do spolo¢ného fondu by sa tak malo odvadzat
namiesto 85% ziskanych finanénych prostriedkov az 95%, ¢o podla
tGradu moze posobit pre zdravotné poistovne demotivujico, kedZe
vyssie percento financnych prostriedkov ziskanych z poistného,
ktoré si poistoviia mdze ponechat, vytvara vacsi priestor pre kon-
kurenciu a vzdjomné sttazenie na trhu zdravotného poistenia.

Predmetny materidl tieZ navrhoval zaviest prispevok Statu na
kompenzaciu zvysenych finanénych rizik zdravotnych poistovni,
ktory sa poskytuje poistovniam v zavislosti od poctu poistencov.
Urad toto opatrenie povazoval za nesystémovy krok, kedze zave-
denie takého prispevku by v praxi znamenalo, Ze prispevky budd
predovsetkym prijmom pre najvacsie zdravotné poistovne s ma-
jetkovou Géastou Statu a tieto sa teda neodévodnene zvyhodnia.
Toto ustanovenie bolo na zéklade pripomienok dradu vypustené.

Navrh zakona o obaloch

Névrh zdkona predlozilo Ministerstvo Zivotného prostredia SR za
licelom nahradenia stcasnej prdavnej dpravy, oproti ktorej mal
novy ndvrh priniest celkové sprehladnenie, jednoznacné defino-
vanie pojmov, prav a povinnosti povinnych oséb a opravnenych
organizacif, ako aj presnejsie urcenie zodpovednostnych vzta-
hov medzi tymito subjektami.
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The Office therefore suggested as more suitable solution in an
underdeveloped competitive environment to identify market
barriers, propose and take measures for their removal with the
aim to develop the competitive environment, which is the opti-
mal way how to achieve low prices and benefits for consumers.

On the basis of the Office’s comments the possibility of intro-
duction of price regulation was limited.

Draft Act amending and supplementing the Act No 581/2004
Coll. on Health Insurance Companies, Supervision of Health
Care and on Amendments and Supplements to Certain Acts, as
amended, and on Amendment and Supplement to the Act No
580/2004 Coll., as amended

The Draft Act increased the basis of monthly and annual reallo-
cation of funds obtained from insurance premiums, with the aim
to achieve a larger solidarity between insurance companies and
insured persons. Instead of 85% of obtained resources, up to 95%
should be contributed to the mutual fund which, in the Office’s
view, might demotivate the health insurance companies because
a higher percentage of funds obtained from insurance premiums,
that the insurance company may retain, creates larger space for
competition in the health insurance market.

The documentin question also proposed the introduction of sta-
te contribution for compensation of increased financial risks for
health insurance companies that is provided to the insurance
companies depending on the number of insured persons. The Office
regarded this measure as non-systematic because the introduc-
tion of such contribution would mean in the practice, that con-
tributions would be particularly income for the largest health
insurance companies with state interest and these would be
thus given an unjustified advantage. This provision was omitted
on the basis of the Office’s comments.

Draft Act on Packaging

The Draft Act was submitted by the Ministry of Environment of
the Slovak Republic to repeal the existing Act. The new Draft Act
should have brought an overall improvement of transparency,
unambiguous definition of terms, rights and obligations of the
liable parties and authorized organizations, as well as more exact
determination of liability relations between these entities.
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Z nédvrhu zdkona vyplyvala pre povinni osobu, alebo toho, kto
uvddza do obehu wyrobky v zdlohovanych obaloch predajom spot-
rebitelovi, dodrziavat vysku zalohy ustanovend vykondvacim
predpisom ministerstva, ¢o by podla tradu mohlo vytvorit barié-
ru hospoddrskej sitaze na trhu. Preto drad navrhoval ponecha-
nie volnosti podnikatelov pri ur€ovani vysky zéloh, ¢o by neskor
mohlo viest k vzniku a rozvoju hospodarskej stitaze aj v tejto ¢in-
nosti.

Urad tiez namietal pravo povinnej osoby preniest povinnost zberu
odpadov z obalov a spatny odber obalov uvedenych na trh alebo
do obehu a ich zhodnocovanie a recyklaciu iba na jednu oprdv-
nend organizaciu. Pri existencii viacerych organizdcif, z ktorych
niektoré sa Specializujd len na urcité komodity, by takéto usta-
novenie podla dradu povinné osoby obmedzovalo nielen v prave
vyberu medzi oprdvnenymi organizdciami, ale aj pri plnenf za-
konnych povinnosti pri zbere a zhodnocovani odpadov z obalov.

Névrh tiez stanovoval, Ze plnenie zavaznych limitov preukazuje
povinnd osoba alebo opravnena organizacia na zaklade potvrde-
ni od zhodnocovatela odpadov z obalov, ktory zhodnocuje odpad
do stavu koneéného zhodnotenia. Urad upozornil na neexisten-
ciu definicie recykldcie a zhodnotenia v ndvrhu, & odkazu na ta-
kdto definiciu a na to, Ze smernice upravujlce problematiku
obalov nepoznajd pojem ,konecné zhodnotenie”. Navyse, pri ta-
kejto Gprave by mohlo pre spolocnosti pésobiace na prislusSnom
trhu Eurdpskej tnie dojst k vytvoreniu prekazok zhodnocovania
a recykldcie obalov u spolo¢nostiv zahranici a naopak, k zvyhod-
neniu postavenia spolocnosti, ktoré by disponovali opravnenim
na konecné zhodnotenie obalov. Pripomienky Gradu k navrhu
zdkona o obaloch boli ¢iastocne akceptované.

Leniency Program

V snahe zefektivnit odhalovanie kartelovych dohéd a ulahcit pod-
nikatelom poddvanie ziadosti o poskytnutie imunity v ramci prog-
ramu zhovievavosti (rad na svojej internetovej stranke zverejnil

svoj postup.

Leniency program je Specidlny rezim v rdmci udelovania sankcii
za uzatvorenie kartelovych dohad, ktory umoznuje neudelit po-
kutu, resp. ju vyrazne znizit, ak podnikatel poskytne dradu rele-
vantné dokazy. Cielom tohto programu je povzbudit Géastnikov
kartelu, aby poskytli informacie, ktoré umoznia odhalit a preu-
kdzat kartel a pdsobit aj preventivne tym, Ze sa zvySuje riziko
odhalenia takychto dohéd.
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The Draft Act imposed on the liable party or entity putting into
circulation products in returnable packaging by their sale to
consumer the obligation to respect the amount of advance laid
down by the implementation regulation of the Ministry which, in
the Office’s view, might create a barrier to competition in the
market. The Office therefore suggested that the determination of
the amount of advances should be left to the discretion of un-
dertakings, which might lead to the formation and development
of competition in this activity as well.

The Office also objected the right of the liable party to transfer
the obligation of packaging waste collection and purchase and
recycling of packaging being put into the market or into circu-
lation to a single authorized organization. In case of existence of
several organizations, some of which specializing in certain com-
modities, such provision would, in the Office’s view, restrict the
liable parties not only in their right to choose among authorized
organizations, but also in the fulfilment of their legal obliga-
tions of collection and recycling of packaging waste.

The Draft also provides that the fulfilment of mandatory limits is
proved by the liable party or authorized organization by confir-
mations from packaging waste recyclers who process the waste
into the state of final recycling. The Office referred to the ab-
sence of the definition of recycling in the Draft or in the reference
to such definition and the fact that directives dealing with packa-
ging did not recognize the term ,final recycling". Moreover, for
the companies operating in the relevant market of the European
Union, such regulation might create barriers to recycling of
packaging in case of foreign companies and, on the contrary, to
putinto more favourable position companies holding licence for
final recycling of packaging. The Office’s comments on the Draft
Act were partially accepted.

Leniency Program

Inits effort to reveal cartel agreements and facilitate for under-
takings the submission of applications for immunity within the
framework of the leniency program, the Office published its pro-
cedure on its website.

The leniency program is a special regime within the framework
of imposition of sanctions for conclusion of cartel agreements,
allowing not to impose a fine or to significantly decrease a fine,
if the undertaking provides the Office with decisive evidence.
The purpose of this program is to encourage the parties to a car-
tel agreement to provide information that enables to uncover
and prove a cartel and take preventive action by increasing the
risk that such agreements will be uncovered.
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V silade s postupmi Eurdpskej komisie trad zaviedol niektoré
zmeny v Leniency programe. V rdmci programu zhovievavosti
trad zacal aplikovat novy instittt zvany ,marker”, pod ktorym sa
rozumie rezervacia poradia, ktora podnikatelovi zabezpeci po-
radie medzi ostatnymi potencidlnymi Ziadatelmi o neuloZenie
pokuty, a to v pripade, Ze v Case predloZenia Ziadosti nie je
schopny predlozit rozhodujice dékazy z dovodov, ktoré musi
objasnit.

Taktiez sa vytvoril priestor pre moznost podania tzv. hypotetickej
ziadosti, ktord obsahuje informdcie a dokazy, ktoré Ziadatel za-
mysla poskytndt Gradu na ziskanie vyhody neuloZenia pokuty,
a to predloZenim opisného zoznamu dokazov, ktoré navrhuje pos-
kytnat neskor.

Postup pri ukladani pokiit

Zaciatkom roka 2008 drad vydal a zverejnil na svojej interneto-
vej strdnke Metodicky pokyn o postupe pri urovani pokiit s cielom
zabezpecit transparentnost procesu ukladania sankcii. Metodic-
ky pokyn vyjadruje spdsob a kritérid dradu pri ukladani sankcif
podnikatelom za porusenie antitrustovych pravidiel, pricom zakla-
dom pre tento vypocet je relevantny obrat podnikatela, t. j. obrat
dosiahnuty podnikatelom z predaja tovarov a sluzieb, ktorych sa
narusenie alebo obmedzenie sitaze priamo alebo nepriamo do-
tyka, a to na vymedzenom priestorovom relevantnom trhu. Sposob
vypoctu pokuty podla relevantného obratu podnikatela najlepsie
odrdza ekonomicky dopad porusovania zdkona, ako aj propor-
cionalny podiel kazdého z podnikatelov porusujicich zakon v ram-
ci danej praktiky. Tento pokyn vychadza z Usmernenia Eur6pskej
komisie k metdde stanovenia pokit uloZenych podla ¢lanku
23 ods. 2 pism. a) nariadenia ¢. 1/2003 a odraza najnovsi vyvoj
v oblasti ukladania pokdt v Eurépskej dnii.

Iné aktivity

Urad v hodnotenom roku spracoval analyzu vodarenského sekto-
ra zamerand na postavenie a fungovanie voddrenskych spoloc-
nosti v danej oblasti a analyzu platnej pravnej Gpravy hospodar-
skej stitaze z hladiska jej stladu s clankom 55 ods. 1 a 2 Ustavy
Slovenskej republiky a pravom ES/EU s dérazom na vyhodnote-
nie G¢innosti posobenia platnych protimonopolnych néastrojov
v praxi.
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In accordance with the procedures of the European Commission
the Office introduced certain changes into the leniency pro-
gram. Within the framework of the leniency program the Office
started to apply a new institute called ,marker”, which means
reservation of place in the order securing to the undertaking
a place among the other potential applicants for non-imposition
of a fine in case that, at the time of submission of the applica-
tion, the undertaking is unable to submit decisive evidence for
the reasons that it is obliged to explain.

Moreover the Office created space for the option to submit so-
called "hypothetical application”, containing information and
evidence that the applicant envisages to provide to the Office in
order to obtain the benefit of non-imposition of a fine, by sub-
mission of a descriptive list of evidence that the applicant pro-
poses to provide at a later time.

Procedure of fines imposing

At the beginning of year 2008, the Office issued and published
on its website the Guideline on the Procedure of Calculation of
Fines with the aim to make the process of imposition of fines
transparent. The Guideline outlines the method and criteria of
the Office in imposition of sanctions on undertakings for the
violation of antitrust rules, whereby this calculation is based on
relevant turnover of the undertaking, i. e. turnover achieved by
the undertaking from the sale of goods and services directly or
indirectly affected by the disruption or restriction of competition,
in the defined territorial relevant market. The method of calcu-
lation of a fine based on relevant turnover of undertaking best
reflects the economic impact of the violation of the Act as well
as the proportional share of each of the undertakings violating
the Act within the framework of given practice. This guideline
results from the Guideline of the European Commission to the
method of calculation of fines imposed pursuant to Article 23
(2) a) of the Regulation No 1/2003 and reflects the latest develop-
ment in the area of imposition of fines in the European Union.

Other activities

During the reported period, the Office elaborated an analysis of
water sector aimed at the position and functioning of water
companies in given area and at the analysis of valid legislation
on competition from the view of its compliance with Article 55
(1) and (2) of the Constitution of the Slovak Republic and with
the EC/EU law, putting stress on the evaluation of efficiency of
valid antitrust tools in the practice.
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8. Podpora sutaznej kultury

Podpora sttaznej kultdry patri k vyznamnym cinnostiam kazdej
sdtaznej institdcie, nakolko prave spolocnost uvedomujica si
potrebu mat efektivne fungujlcu sitaz a snaziaca sa branit voci
protisitaznym praktikdm je spolocnost, z ktorej profituji vsetci
jej ¢lenovia. Dosiahnut takyto stav je cielom kazdej sttaznej

intitdcie.
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8. Promotion of competition culture

The promotion of competition culture belongs to important acti-
vities of each competition institution, because society being aware
of the need to have effectively functioning competition and trying
to resist anticompetitive practices is society from which all its
members benefit. To achieve this state is objective of each com-

petition institution.

V Sporte mi nevadi, ak st dobré pravidla a prisny rozhodca, ale v biznise???
In sport it’s good to have solid rules and a severe arbiter, but in business???

8.1 Aktivity na Slovensku

NajvyznamnejSou aktivitou v rdmci podpory sitaznej kultiry na
Slovensku bolo v hodnotenom roku zorganizovanie 1. Sloven-
skej konferencie o hospodarskej sttazi s nazvom ,Hospodarska
sitaz a Eurdpska nia“. Konferencia, na organizacii ktorej sa
podielali aj Zastdpenie Eurépskej komisie v SR a Informaéna kan-
celdria Eurépskeho parlamentu na Slovensku a ktorej cestnym
hostom bola komisarka Eurdpskej tnie pre hospoddrsku sitaz
Neelie Kroes, sa zlicastnilo viac ako 150 zdstupcov podnikatelov,
médif, akademickej obce a verejnej spravy.

Urad v roku 2008 pokracoval v aktivnej komunikacii s organmi
Statnej spravy a podnikatelskymi organizdciami. Pri aplikovani
stitaznych pravidiel spolupracoval aj s inymi organmi statnej spra-
vy, najmd so sektorovymi reguldtormi - Telekomunikaénym dra-
dom SR a Uradom pre reguldciu sietovych odvetvi.
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8.1 Activities in Slovakia

In the year under review, the most important activity within the

framework of promotion of competition culture in Slovakia was

the 1st Slovak conference on competition entitled ,Competition

and European Union”. The conference that was coorganized by

the Representation of the European Commission in SR and invit-
ed the EU Commissioner for Competition Neelie Kroes as guest of
honour, was attended by more than 150 representatives of un-

dertakings, media, academic community and public administra-

tion.

In 2008 the Office pursued the active communication with state
administration authorities and undertakings. At the application
of the competition rules the Office cooperated with other state
administration authorities, particularly with sectoral requlators
- the Telecommunications Office of SR and the Office for Regu-
lation of Network Industries.
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V ramci Sirenia informacif o pravidldach ochrany hospodarskej st-
taze a stitaznej kultdry drad v posudzovanom roku spolupracoval
s univerzitami a mimovlddnymi organizdciami, napr. s Ekonomic-
kou univerzitou v Bratislave, s Bratislavskou vysokou Skolou préva,
Fakultou ekonomickych a socidlnych vied Univerzity Komenského.
Pracovnici tradu tiez posobili ako lektori v oblasti vzdeldvania
podnikatelov, sudcov, samosprav, ako aj post-univerzitného vzde-

ldvania.

8.2 Komunikacia a poskytovanie informacii

Externd komunikaciu vnima drad ako velmi délezitd Ginnost, ktora
prispieva k ireniu stitaznej kulttry na Slovensku. Urad, ako in-
Stitdcia platend z verejnych prostriedkov, je povinny skladat Gcty
verejnosti a informovat ju o svojej ¢innosti. Na druhej strane in-
formacie o aktivitdch Gradu moézu prispiet k lepsiemu pochope-
niu problematiky hospodarskej stitaze, k lepSiemu dodrziavaniu
sttaznych pravidiel a presadzovaniu sdtaznej kultdry. Okrem uz
vyssie uvedenych aktivit, drad vyuziva na informovanie verejnosti
0 svojej ¢innosti internetovd stranku www.antimon.gov.sk, kde
sa nachddzaju vietky relevantné informdcie o trade, jeho aktivi-
tach a dokumenty o ochrane hospodarskej sttaze.

Urad aktivne informuje o svojej ¢innosti médid, v roku 2008 vy-
dal celkovo 87 tlacovych sprav a poskytol 82 dalsich informdcit
médidm formou autorskych clankov, poskytnutim rozhovorov
a dalsich dopliujlcich informacii.

V posudzovanom roku slovenské a zahranicné média uverejnili
celkovo 489 prispevkov o ¢innosti tradu (v médidch, ktoré drad
monitoruje), z toho 470 bolo v slovenskych masmédiach.
Rovnako ako po minulé roky vyrazne dominovali prispevky
v printovych a internetovych periodikach nad elektronickymi. V
tladi a internetovych médiach vyslo 413 ¢lankov, kym v rozhlase
a televizii sa odvysielalo 76 prispevkov. Prispevky uverejnené
médiami boli prevazne neutrdlneho charakteru.
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In the year under review, within the framework of spreading infor-
mation about the competition rules and competition culture the
Office cooperated with universities and non-governmental orga-
nizations such as the University of Economics in Bratislava, the
University of Law of Bratislava, the Faculty of Economic and So-
cial Sciences of the Comenius University. The Office employees also
worked as lecturers in the area of education of undertakings, judges
and self-administration authorities, as well as in the area of
post-university education.

8.2 Communication and provision
of information

The Office regards external communication as very important
activity contributing to promotion of competition culture in Slo-
vakia. The Office as institution financed from public resources is
obliged to render an account to the public and inform it about
its activities. On the other hand, information about the Office’s
activities may contribute to the improvement of understanding
of competition issues, to the improvement of the observance of
the competition rules and to the assertion of competition culture.
In addition to the activities referred to above, the Office informs
the public about its activities using the website www.anti-
mon.gov.sk, containing all relevant information about the Office,
its activities, and documents on the protection of competition.

The Office actively informs the media about its activities. In
2008 the Office issued 87 press releases and provided the media
with 82 other information in the form of author articles, inter-
views and other supplementary information.

In the year under review, Slovak and foreign media published
489 articles about the Office’s activities (in media monitored by
the Office), including 470 articles published in the Slovak mass
media. Like in the previous years, articles published in the print-
ed and internet periodicals prevailed over electronic media. The
press and internet media published 413 articles, while radio and
television broadcast 76 reports. Most of articles published in

media were neutral.
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Urad v roku 2008 zaevidoval a vybavil 72 Ziadosti o poskytnutie In 2008 the Office registered and processed 72 requests for pro-
informdcii podla zdkona ¢. 211/2000 Z. z. o slobodnom pristupe vision of information according to the Act No 211/2000 Coll. on

kinformdcidm. Free Access to Information.
Monitorované média 0 Graf. ¢é. 1
(")
Media subject to monitoring 4 / o 4 /o Chart No. 1

® Neutrdlne informovanie o Grade Neutral reports on the Office ®
® Pozitivne informovanie o drade Positive reports on the Office ®
et oo 92 % - -
gativne informovanie o Grade Negative reports on the Office
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9. Medzinarodna spolupraca

Urad je aktivnym ¢lenom viacerych medzinarodnyich zdruzenf zao-
berajlcich sa ochranou hospodarskej sitaze, napr. Medzindrod-
na stitaznd siet (ICN - International Competition Network), Eurép-
ska stdtaznd siet (ECN - European Competition Network), Eurép-
ske sutazné organy (ECA - European Competition Authorities)
a Vybor pre hospodarsku sttaz v ramci Organizacie pre hospo-
darsku spoluprdcu a rozvoj (OECD - Organisation for Economic
Co-operation and Development). Sdtazné institdcie si v rdmci
nich vymienaju skdsenosti o aplikacii stitaznych pravidiel, nowych
tendencidch a koordinujl svoj postup pri zdsahoch voci prakti-
kdm, ktoré majd nadnarodny rozmer.

V sledovanom roku sa uskutocnilo viacero bilateralnych roko-
vani, napr. bilaterdlne stretnutie s partnerskou stitaznou insti-
tdciou v Cechdch. Vznamnym stretnutim bola naviteva komisar-
ky Eurépskej tnie pre hospoddrsku sitaz Neelie Kroes na trade.

Urad bol spoluorganizatorom semindra ICN o koncentraciach,
ktory sa uskutocnil v spolupréci s ¢eskym Uradom pre ochranu
hospodarskej stitaze v Brne. V spolupréci s OECD drad zorganizo-
val v Bratislave odborny semindr na tému ,Spolocné podniky
a kolektivna dominancia®. V rdmci pomoci Slovenskej republiky
pri plnent cielov Akéného planu EU - Ukrajina drad prijal zastup-
cu ukrajinského sttazného organu.

Pracovnici Gradu v roku 2008 realizovali kratkodobé studijné po-
byty na partnerskych instittcidch vo Velkej Britdnii, Taliansku,
Nemecku, Belgicku, Francizsku a Holandsku.
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9. International cooperation

The Office is an active member of several European and interna-
tional organizations dealing with protection of competition such
as International Competition Network (ICN), European Compe-
tition Network (ECN), European Competition Authorities (ECA)
and the Competition Committee of the Organisation for Econo-
mic Co-operation and Development (OECD). The competition in-
stitutions exchange within these organizations experiences from
application of the competition rules, new tendencies, and coor-
dinate their action in interventions against practices with trans-
national dimension.

In the year under review several bilateral negotiations took pla-
ce such as bilateral meeting with the partner competition insti-
tution in the Czech Republic. Another important meeting was
the visit to the Office by the EU Commissioner for Competition
Neelie Kroes.

The Office was a coorganizer of the ICN seminar on concentrations
that was implemented in cooperation with the Czech Authority
for Protection of Competition in Brno. In cooperation with the
OECD the Office organized in Bratislava a specialized seminar to
the subject ,Joint ventures and collective dominance”. Within
the framework of the contribution of the Slovak Republic to the
fulfilment of the aims of the EU/Ukraine Action Plan the Office
received a representative of the Ukrainian competition authority.

In 2008 the Office employees had short-term internships in the

partner institutions in the United Kingdom, Italy, Germany, Bel-
gium, France and the Netherlands.
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Priloha

Organizacna Struktira Protimonopolného tradu SR

Rada dradu
Council of the Office

Referat vnitornej
kontroly

Internal Control

Appendix

Organizational structure of the Antimonopoly Office of the Slovak Republic
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Division of
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0dbor dohod s
gy Aty Odbor legislativno-
obmedzujucich 0dbor zneuzivania -priviv a eurépskych
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L ; Legislative, Legal Economic Division
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Personalne obsadenie dradu Personnel of the Office

K 31. 12. 2008 na trade pracovalo 73 zamestnancov. Ich vzde- As at 31 December 2008, the Office had 73 employees. Their
lanostnd a vekova Struktdra je uvedend v nasledujdcich grafoch: educational and age structure is shown in the following charts:
Vzdelanostna Struktiira zamestnancov 4 % Graf. ¢. 2

© Chart No. 2

Employee education structure

® \lysokoskolské vzdelanie University degree ®

® Stredoskolské vzdelanie High school degree ®
0,
Iné 80 Yo Other
0dborna profildcia zamestnancov Graf. ¢. 3
Professional profile of employees Chart No. 3

%

® Ekondémovia Economists ®
® Pravnici Lawyers ®

Iné 51 0/0 Other
Vekova Struktiira zamestnancov Graf. ¢. 4
Chart No. 4

Age structure of employees

34 %

® Pocet zamestnancov do 30 r. Number of employees up to 30 years of age ®
® 0d30r.do50r. From 30 up to 50 years of age ®
Nad 50 r. 32 o/o Over 50 years of age
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