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Bilancia aktivit Protimonopolného tradu Slovenskej republiky v uply-
nulom roku je viac ako sumar a zhodnotenie vlanajsej prace dradu.
V roku 2011 si slovenska sdtazna instittcia pripomenula 20 rokov
svojej existencie. Je logické, ze mnohé aktivity dradu boli venované
prave tomuto vyrociu. Pricom nie samodcelne, kvoli spomienkam ¢i
nostalgii, ale preto, Ze ide o vyrocie vyznamné a zavazujce.

Za 20 rokov svojej existencie sa Grad stal uzndvanou institdciou,
ktorej podiel na tvorbe a ochrane sttazného prostredia na Sloven-
sku je nepopieratelny. Prave Gloha, ktord trad zohral v ekonomickej
a spolocenskej historii tejto krajiny, je velkym zavazkom do buddc-
nosti. Konkurencné prostredie aj vdaka tradu na Slovensku existuje
a cielom a poslanim Protimonopolného dradu Slovenskej republiky
je chranit ho a rozvijat.

Podmienky sa menia, ale spravodlivd hospodérska sitaz a zdravé
trhové prostredie ostdvaji klGcovym predpokladom dalSieho
hospodadrskeho rozvoja. Len vtedy, ked spolocnosti stitazia o zakaz-
nika, st nidtené zvySovat kvalitu, rozsirovat vyber, inovovat, znizo-
vat ceny. Teda, pracovat v prospech spotrebitelov. Dokonalé trhové
prostredie vSak neexistuje. Vzdy sa ndjdu spolocnosti, ktoré sa
usilujl zneuzit svoje postavenie na trhu, ovplyviiovat, ¢i sami urco-
vat ceny, rozdelovat trhy. Ulohou tiradu je minimalizovat tieto snahy
a (c¢inne zasahovat proti nestitaznym praktikdm. Davatjasné signdly,
Ze je nielen mordlne, ale aj vhodné reSpektovat zakon, dodrziavat
pravidld hospoddrskej sitaze.

V uplynulom roku drad presetril 117 podnetov upozorniujicich na
mozné porusenie pravidiel hospodarskej sttaze. V 6smich pripadoch
trad otvoril sprdvne konanie a v Siestich pripadoch rozhodol
o poruseni sttaznych pravidiel ¢i uz v oblasti dohdd obmedzujticich
stitaz alebo zneuzitia dominantného postavenia. Okrem toho drad
vydal 33 rozhodnuti o koncentracidch.

Velkd pozornost trad venoval sttaznej advokacii, ktord pomdha
tvorit stitaznd kultdru. Stcastou tychto snah bola novela zdkona
o0 hospodarskej stitazi, viacero zasadnych pripomienok k legislativnym
navrhom, semindre, prednasky, konferencie, verejné konzultdcie,
¢lanky propagujdce principy ochrany hospodarskej stitaze, medzi-
narodné stretnutia, aktivna spoluprdca s univerzitami.

Podrobny prehlad aktivit Gradu za vlanajSok dokazuje, Ze bolo odve-
dené mnozstvo zodpovednej, kvalitnej a vysoko kvalifikovanej prace.
Ani trh viak nespi a spolocnost od nds ocakdva razantny, rychly
a (cinny zdkrok, ak sa pravidla hospodarskej stitaze porusujd. To nds
zavazuje a aj ked'to nie je jednoduché, som presvedceny, Ze k tomu
smerujeme.

Tibor Menyhart

Taking stock of activities of the Antimonopoly Office of the Slovak
Republicin the previous yearis more than a summary and evaluation
of last year “s activities of the Office. In 2011 this Slovak competi-
tion institution commemorated 20 years of its existence. It is logi-
cal that many of the Office “s activities were devoted to this anniver-
sary. Not as an end in itself, for the sake of memories or nostalgy,
but because itis an important and committing anniversary.

For 20 years of its existence the Office has become a recognised
institution whose share in the creation and protection of competitive
environmentin Slovakia is indisputable. The role that the Office played
in the economic and social history of this country is a large commit-
ment for the future. The competitive environment exists in Slovakia
also thanks to the Office and it is an objective and mission of the
Antimonopoly Office of the Slovak Republic to protect and develop it.

Conditions change but a fair competition and sound market envi-
ronment remain the key prerequisite of further economic develop-
ment. Only when they compete for a customer, companies are forced
to increase the quality, extend the choice, innovate and decrease
prices. It means to workin favour of customers. But a perfect market
environment does not exist. You can always find companies that try
to abuse their market position, to influence or independently fix
prices, or to allocate markets. The Office “s task is to minimise these
efforts and to efficiently intervene against non-competitive prac-
tices. To send clear signals that itis not only ethical but also advan-
tageous to respect the law and comply with the competition rules.

In the previous year the Office investigated 117 complaints of poten-
tial violation of the competition rules. In eight cases the Office ini-
tiated administrative proceedings and in six cases it decided on viola-
tion of the competition rules in the areas of agreements restricting
competition or abuse of a dominant position. Moreover, the Office
issued 33 decisions on concentrations.

The Office paid special attention to the competition advocacy that
helps to create a competition culture. These efforts included an
amendment of the Competition Act, several fundamental comments
to the draft legislation, seminars, conferences, public consultations,
articles promoting the principles of the protection of competition,
international meetings, and active cooperation with universities.

A detailed overview of the Office s activities for the previous year
proves that a lot of responsible, quality and high-qualified work was
done. But the market does not sleep either and the society expects
from us a decisive, fast and efficient intervention in case of viola-
tion of the competition rules. It is binding for us, and although it is
not simple, I believe that we are steering towards it.
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CELKOVA BILANCIA
AKTIVIT URADU
V ROKU 2011

TAKING STOCK
OF THE OFFICE'S
ACTIVITIES IN 2011

2011 &

VYROCNA SPRAVA ANNUAL REPORT



Sttaz medzi firmami je zékladnym mechanizmom trhovej ekonomiky
- podporuje inovaciu, znizuje vyrobné naklady a zvysuje vykonnost
celého hospodarstva. Iba firmy stimulované konkurenciou pontkaju
vyrobky a sluzby konkurencieschopné z hladiska ceny aj kvality.
Sttaz je efektivna vtedy, ked na trhu pésobia nezavislé firmy vysta-
vené konkurenénému tlaku. Aby boli spolocnosti schopné vyvijat
tento tlak, stitazné pravo vymedzuje zakazané praktiky, ktoré mézu
stitaZ obmedzovat. Poslanim Protimonopolného dradu SR (dalej len
,rad” alebo ,PMU SR“) je zasahovat proti zakdzanym praktikam,
kontrolovat Struktdru trhov a posobit na vytvdranie priaznivych
konkurenénych podmienok.

Urad zasahuje v pripadoch dohad obmedzuijicich siitaz, zneuzivania
dominantného postavenia a kontroluje velké transakcie fizii a akvi-
zicii. Kompetencie Gradu vyplyvajl zo zdkona ¢. 136/2001 Z. z.
o0 ochrane hospodarskej sttaze v zneni neskorsich predpisov (dalej
len ,zékon” alebo ,zdkon o ochrane hospodarskej sitaze”).

V roku 2011 drad vydal celkovo 44 rozhodnuti a viedol 117 veobec-
nych Setreni v pripadoch mozného porusenia zékona o ochrane
hospodarskej stitaze. Organy prvostupriového konania (odbor dohad
obmedzujlcich sttaz, odbor koncentrécif a odbor zneuzivania domi-
nantného postavenia) vydali 39 rozhodnuti a 5 rozhodnuti vydal
druhostupnovy organ.

The competition is a key mechanism of the market economy —it promo-
tesinnovation, decreases production costs and increases performance
of the whole economy. Only companies stimulated by competition
offer products and services that are competitive in terms of price and
quality. The competition is effective if independent companies that
are exposed to a competitive pressure operate on the market. For
companies to be able to develop this pressure, the competition law
defines prohibited practices that are likely to restrict the competi-
tion. The mission of the Antimonopoly Office of SR (hereinafter
referred to as “Office” or “AMO SR”) is to intervene against prohibi-
ted practices, control the structure of markets and stimulate the cre-
ation of favourable competition conditions.

The Office intervenes in cases of agreements restricting competition,
abuse of a dominant position, and controls large mergers and acqui-
sitions. The Office's competences result from the Act No. 136/2001
Coll. on Protection of Competition, as amended (hereinafter referred
to as “Act" or “Act on Protection of Competition").

In 2011 the Office issued 44 decisions and conducted 117 general
investigations in cases regarding potential violation of the Act on
Protection of Competition. The first-instance bodies (Division of
Agreements Restricting Competition, Division of Concentrations, and
Division of Abuse of a Dominant Position) issued 39 decisions and
the second-instance body issued 5 decisions.

PREHLAD AKTIVIT GRADU V ROKU 2011 OVERVIEW OF ACTIVITIES OF THE OFFICE IN 2011

Pocet rozhodnuti Celkovo

Number of decisions Total number

1. stupen
Firstinstance

Spolu
Total

Koncentracie
Concentrations

Zneuzivanie dominantného
postavenia
Abuse of a dominant
position

Dohody obmedzujtice siitaz
Agreements restricting
competition

Vyvoj v stitaznom prave v zahranici, ako aj aplikacné skdsenosti
tradu si vyndtili zmenu legislativy. V roku 2011 bola pripravena
aschvdlend novela zakona o ochrane hospodarskej sitaze zamerand
najmad na oblast posudzovania koncentracii.

V stitaznej politike dochadza k vyraznym zmenam. Formélny pristup
sa nahrddza ekonomickym pristupom, hladaji sa nové, Gcinnejsie
nastroje na riesenie sttaznych deformacii a vyssiu procesnd efek-
tivnost. Urad v hodnotenom roku otvoril verejné konzultacie k insti-
tdtom zdvézkov a urovnania a na svojej internetovej stranke zverejnil
postup ich uplatfiovania.

The development of competition law as well as the application expe-
riences of the Office triggered works on amendment of the legisla-
tion. An amendment of the Act on Protection of Competition aimed
to the area of assessment of concentrations was prepared and
approved in 2011.

Significant changes occur in the competition law. A formal approach
is replaced by an economic approach and a search for new, more effi-
cientinstruments for handling competition failures and achievement
of higher procedural effectiveness is undertaken. In the year under
review, the Office opened public consultations to the concepts of
commitments and settlement and published the procedure of their
application on its website.
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V roku 2011 trad pokracoval vo svojich advokaénych aktivitach, ktoré
smerovali k odstraneniu administrativno-requlacnych bariér pre
posobenie sttaznych tlakov.

Sdtaznd advokdcia je jednym z hlavnych pilierov modernej
sutazZnej politiky. Je zamerand na vytvdranie a posilfiovanie
informovanosti a vnimavosti verejnosti k ochrane hospoddrskej
suitaZe a efektov, ktoré prindsa pre ekonomiku a spotrebitela.
Advokacné aktivity zahfriaju Siroké spektrum Cinnosti sutaznych
institdcii - okrem rozhodovacej cinnosti - pocinajiic stanoviskami
v rdmci medzirezortného pripomienkového konania, stanoviskami
prednesenymi na rokovani vlddy, cez sektorové stiidie, semindre,
konferencie, verejné diskusie i predndsky.

V roku 2011 drad zaslal pripomienky k 36 materidlom v rdmci
medzirezortného pripomienkového konania. V 6smich z nich drad
formuloval zdsadné pripomienky k pripravovanej legislative.

Sektorové stidie pomahaji odhalit priciny deformacii vybranych
trhov a identifikovat potencidlne stitazné obmedzenia. Maju nezas-
tupitelny vyznam najma v novo liberalizovanych sektoroch, ktoré sa
postupne otvarajd konkurencii. V roku 2011 trad ukoncil sektorovi
Stdiu v Zeleznicnej doprave, ktord bola prediskutovana s pris-
lusnymi podnikatelskymi subjektmi a regulatormi.

Vyznamn Glohu zohrdva spolupraca sttaznej institicie s dotknu-
tymi stranami, podnikatelmi, reguldtormi, vlddou ¢ akademickou
obcou. Rovnako délezitd je komunikacia a Sirenie sttaznej kultdry.
V zdujme vytvarania sttaznej kultdry a lepsej informovanosti verej-
nosti o sttaznych pravidlach pokracoval drad v spolupréci s pod-
nikatelmi, regulatormi, organmi $tatnej spravy a samospravy, pro-
fesijnymi komorami. Zorganizoval dva workshopy o kartelovych
dohodéch vo verejnom obstaravani a workshop o pristupe dradu
k problematike profesijnych zdruzZeni a regulacie ich internych aktov,
ktoré m6zu mat dopad na hospodarsku sttaz.

Urad mé zaujem informovat verejnost o svojich vystupoch a inyich
aktivitach, ziskavat spatnd vazbu a diskutovat s odbornikmi v oblasti
ochrany hospodarskej sttaze. V roku 2011 trad pokracoval vo vyda-
vani Satazného spravodajcu, ktory informuje o rozhodnutiach
ainych aktivitach dradu, Eurépskej komisie, ako aj inych sitaznych
institicii v zahrani&i. Urad pravidelne informuje médid a ich
prostrednictvom Sirokd verejnost o svojich vystupoch aj formou
tlacowych sprdv a informacii zverejiiovanych na internetovej stranke
tradu. V snahe poznat Groven sttaznej kultidry na Slovensku a dostat
spatnd vazbu od dotknutych stran, najma podnikatelov, trad formou
ankety ziskal ndzory na svoju ¢innost. Zamestnanci tradu sa aktivne
zapdjali do odbornych diskusii na domdcich aj zahranicnych férach,
publikovali pocetné prispevky v domdcich a zahranicnych perio-
dikdch.

2011 &
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In 2011 the Office continued its advocacy activities that were aimed
to the elimination of administrative regulatory barriers to competi-
tive pressures.

The competition advocacy is one of the main pillars of modern
competition policy. It aims at creating and promoting public
awareness and perception of the protection of competition and
effects that it brings for economy and consumer. Advocacy activi-
ties comprise a wide range of activities of competition institutions
- besides the decision-making - starting from opinions submitted
in the interministry comment procedure and at government meet-
ings through sector inquiries, seminars, conferences, public dis-
cussions or lectures.

In 2011 the Office sent comments to 36 materials in the intermi-
nistry comment procedure. In eight from them the Office formulated
fundamental comments to the prepared legislation.

Sectorinquiries help to detect the causes of deformation of selected
markets and to identify potential anticompetitive restrictions. They
are particularly important in the new-liberalised sectors that gradu-
ally open to the competition. In 2011 the Office finalised the sector
inquiry in the area of railway transport that was discussed with the
concerned undertakings and regulators.

The cooperation of a competition institution with affected parties,
undertakings, regulators, government or academic community plays
an important role. The communication and promotion of competi-
tion culture are important too. In the interest of creation of compe-
tition culture and better public awareness of the competition rules
the Office continued its cooperation with undertakings, regulators,
government and self-government bodies, professional associations.
It organized two workshops on cartel agreements in public procure-
ment and a workshop on the Office “s approach to the issue of pro-
fessional associations and regulation of their internal acts that are
likely to influence the competition.

The Office wishes to inform the public on its outputs and other activi-
ties, to obtain the feedback and to discuss with experts in protec-
tion of competition. In 2011 the Office continued to issue the Com-
petition Bulletin that informs about decisions and other activities of
the Office, the European Commission, as well as other competition
institutions abroad. The Office also regularly informs the media and
through them the public about its outputs in the form of press
releases and information published on the website of the Office. In
the effort to identify the level of competition culture in Slovakia and
obtain the feedback from affected parties, especially undertakings,
the Office obtained opinions on its activity through an inquiry. The
Office “s employees actively participated in expert discussions at
both domestic and foreign forums and published numerous contri-
butions in domestic and foreign periodicals.



Vytvdranie sttaznej kultdry a stitazného povedomia vyrazne pomaha
pri ochrane hospodarskej stitaze. Urad ma zaujem, aby si vedomosti
o stitaznych pravidlach osvojila novd generacia manazérov a pravnikov,
preto cielene a intenzivne spolupracuje s univerzitami. V ramci me-
morand o spoluprdci s Pravnickou fakultou Univerzity Komenského
v Bratislave, Pravnickou fakultou Trnavskej univerzity a Ekonomickou
univerzitou v Bratislave uskutocnil Grad viacero spolocnych aktivit
a umoznil staZe pre Studentov na drade.

Pravnicka fakulta Trnavskej univerzity v Trnave bola Gradu partnerom
pri organizacii medzinarodnej konferencie ,20 rokov aplikdcie
stitaznych pravidiel na Slovensku”, ktord sticasne analyzovala nové
trendy v oblasti ochrany hospodarskej stitaze nielen na Slovensku,
ale ajvramci EU.

V spolupréci s OECD drad zorganizoval medzinarodny seminar na
tému ,Efektivna aplikdcia stitaznych pravidiel”.

Urad v roku 2011 udelil pokuty a pendle v celkovej wyiske 13 499 223
EUR. V roku 2011 bolo zaplatenych 3 505 362 EUR pokit a 62 014
EUR penale, spolu 3567 376 EUR. Prijmy z pokit a penale sd prijmom
Stdtneho rozpoctu.

Pre rok 2011 v rdmci programu Hospodarska sttaz boli iradu aloko-
vané financné prostriedky vo vyske 2 145 056 EUR. Na rok 2012 boli
Gradu vyclenené zo Stdtneho rozpoctu finanéné prostriedky
v celkovej vyske 2 119 136 EUR.

Vlyzvou pre drad v buddcom roku bude prioritne zameranie na riese-
nie tych sttaznych obmedzeni, ktoré najviac poskodzuji prospech
spotrebitela, aplikovanie novych pravidiel pri posudzovani koncen-
trdcif a intenzivna advokacna ¢innost a spolupraca s inymi regula-
tormi, podnikatelmi a akademickou obcou. Rovnako délezité pre
trad bude hladat riesenia pre to, aby po stidnom prieskume redlne
dochddzalo k ndprave sttaznych deformacii, ktoré poskodzuju
spotrebitelov. V roku 2012 sa bude tirad nadalej usilovat skvalitiovat
svoju pracu, zvySovat odborné schopnosti a kvalifikdciu zamestnan-
cov.

The creation of competition culture and competition awareness sig-
nificantly helps to protect the competition. The Office wishes that
the new generation of managers and lawyers becomes aware of the
competition rules, therefore it develops a targeted and intensive
cooperation with universities. In the framework of memoranda of
cooperation with the Faculty of Law of the Comenius University in
Bratislava, the Faculty of Law of the Trnava University and the Uni-
versity of Economics in Bratislava, the Office implemented several
common activities and enabled the organization of study visits cov-
ered by scholarship at the Office.

The Faculty of Law of the Trnava University was a partner of the
Office in the organization of the international conference “Twenty
Years of Application of Competition Rules in Slovakia”, that also analyzed
new trends in the protection of competition, not only in Slovakia,
but also within the EU.

In cooperation with OECD the Office organized an international
seminar on “Effective Application of Competition Rules”.

In 2011 the Office imposed fines and penalties totalling EUR
13499 223. In 2011 fines at the amount of EUR 3 505 362 and penal-
ties at the amount of EUR 62 014 were paid, totalling EUR 3 567 376.
Revenues from fines and penalties are income of the state budget.

Within the framework of the programme "Competition", funds
totalling EUR 2 145 056 were allocated to the Office for the year
2011. Funds totalling EUR 2 119 136 were allocated to the Office
from the state budget for the year 2012.

A challenge for the Office in the following year will be the priority
focus on handling of anticompetitive restrictions that are most detri-
mental to the consumer, the application of new rules for assessment
of concentrations, and intensive advocacy activity and cooperation
with other regulators, undertakings and academic community. It will
be equally important for the Office to find solutions for real handling
of competition failures damaging consumers after the review by
courts. In 2012 the Office will further work on improvement of the
quality of its activity and promotion of skills and professional quali-
fications of its employees.
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Novela zakona o ochrane hospodarskej
sutaze

Ndrodnd rada Slovenskej republiky schvalila diia 19. 10. 2011 ndvrh
novely zakona o ochrane hospoddrskej stitaze predlozeny do legis-
lativneho procesu Protimonopolnym dradom Slovenskej republiky.
Zmeny navrhované v novele vyplyvajl z poziadaviek aplikacnej praxe
azodbornych diskusiis podnikatelmi a advokatmi a reflektujd vyvoj
v eurdpskej pravnej Gprave. Novela zdkona nadobudla dc¢innost dia
1.1.2012.

Névrh zdkona bol este pred jeho prerokovanim parlamentom pred-
loZeny na verejnl konzultdciu podnikatelom a advokdtom so Zia-
dostou o zaslanie pripadnych ndvrhov, pripomienok a komentdrov.
Na zaklade stanovisk zaslanych vo verejnej diskusii bol navrh zakona
upraveny. Zmeny v novele zdkona sa tykajd predovsetkym pravnej
lpravy koncentracif podnikatelov.

Novym spésobom boli upravené kritéria urcujice, ¢i koncentrdcia
podlieha kontrole dradu. Podla nového znenia zékona musi obrat
v Slovenskej republike dosiahnut nadobtdand spolo¢nost. V ddsledku
tejto zmeny ddjde k elimindcii povinného oznamovania koncentracie
v pripadoch, kde nadobtidand spolo¢nost splia iba kritérium celosve-
tového obratu a nema vyznamnd dcast na hospoddrskej sdtazi na
slovenskom trhu.

Zavdadza sa novy, tzv. dvojfazovy proces pre posudzovanie koncen-
tracii. Ak pojde o bezrizikové koncentrdcie, tieto budd posudzované
v prvej faze a lehota na ich posddenie sa skrdti na 25 pracovnych dni.
V pripade tohto typu koncentrdcii, bude mat svoje Specifika i rozhod-
nutie, ktoré bude vo vacsine pripadov vydavané v zijednodusenej
forme. Ak pdjde o ndroénu koncentrdciu, jej posudzovanie prejde do
druhej fazy s lehotou 90 pracovnych dni na rozhodnutie. Touto
zmenou ddjde k zrychleniu a zefektivneniu procesu posudzovania
koncentracii.

Dalsou novinkou v doterajsom systéme posudzovania koncentrécii
je zmena doteraz pouzivaného testu dominancie na SIEC test (Sig-
nificant Impediment of Effective Competition - Test vyznamnych
prekazok v sttazi) pouzivany Eurépskou komisiou v zmysle Nariade-
nia o kontrole koncentracii medzi podnikmi.

Vyhlasky Protimonopolného tiradu SR

Dria 17.11.2011 boli v Zbierke zdkonov publikované dve vyhlasky Pro-
timonopolného dradu SR. Bola to vyhlaska Protimonopolného dradu
Slovenskej republiky ¢. 403/2011 Z. z., ktorou sa meni vyhlaska Pro-
timonopolného dradu Slovenskej republiky €. 269/2004 Z. z., ktorou
sa ustanovuji podrobnosti o vypocte obratu a Vyhldska Proti-
monopolného tradu Slovenskej republiky ¢. 402/2011 Z. z., ktorou

Amendment of the Act on Protection
of Competition

On 19 October 2011 the National Council of the Slovak Republic
approved the draft amendment of the Act on Protection of Competi-
tion, submitted for the legislative process by the Antimonopoly
Office of the Slovak Republic. The changes proposed in the amend-
ment result from requirements of the application practice and from
expert discussions with undertakings and lawyers and reflect the
developmentin the European legislation. The amended Act entered
into force on 1 January 2012.

Before discussion by the parliament, the draft Act was submitted for
public consultation to undertakings and lawyers with the request for
sending potential suggestions and comments. The draft Act was
amended on the basis of opinions sent in the public discussion. The
changes in the amended Act particularly concern the regulation of
concentrations of undertakings.

The criteria determining whether a concentration is subject to con-
trol by the Office, were redefined. According to the new wording of
the Act, turnover in the Slovak Republic must be attained by the
acquired company. This change will lead to the elimination of the
mandatory notification of a concentration in cases where the acquired
company only fulfils the criterion of global turnover and does not
significantly participate in the competition on the Slovak market.

A new, so-called “two-phase” process for assessment of concentra-
tions is introduced. Low-risk concentrations will be assessed in the
first phase and the period for their assessment will be reduced to 25
working days. The decision on this type of concentration will have
certain specifics and will be issued in a simplified form in a majority
of cases. In case of a more complicated concentration the assess-
ment will proceed into the second phase with a period of 90 working
days for decision. This change will accelerate and increase the effec-
tiveness of the process of assessment of concentrations.

Another news in the existing system of assessment of concentrations
is the change of the existing dominance test to SIEC test (Signifi-
cant Impediment of Effective Competition) used by the European
Commission within the meaning of the Regulation on the Control of
Concentrations between Undertakings.

Regulations of the Antimonopoly Office of SR

0n 17 November 2011 two regulations of the Antimonopoly Office of
SRwere published in the Collection of Laws. It was the Decree of the
Antimonopoly Office of the Slovak Republic No. 403/2011 Coll.
amending and supplementing the Decree of the Antimonopoly Office
of the Slovak Republic No. 269/2004 Coll. laying down the details on
the calculation of turnover and the Decree of the Antimonopoly
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sa menf a dopliia vyhlaska Protimonopolného dradu Slovenskej
republiky €. 204/2009 Z. z., ktorou sa ustanovujd podrobnosti
o0 ndlezitostiach oznamenia koncentrécie.

Alternativne rieSenie pripadov

V snahe o zefektivnenie konani sa v sitaznom prdve stile viac
vyuziva alternativne rieSenie sttaznych pripadov, napr. institdt
zavazkov. Aby vysvetlil svoj postup a zasady pri prijimani zavazkov,
trad zverejnil na svojej internetovej stranke materidl Zavazky a otvo-
ril k nemu verejnd konzultaciu. Vysledkom je zdvdzny dokument,
ktory pomaha podnikatelom urychlit a zefektivnit proces predklada-
nia zdvazkov. Materidl je zverejneny na internetovej stranke dradu.

Zavazky

Podstata zdvizkov spociva v tom, Ze tirad méZe sprdvne konanie
vo veci dohdd obmedzujiicich sitaz a zneuZivania dominantného
postavenia ukoncit aj inak ako ,klasickfm” rozhodnutim.
V urcitych pripadoch méZze icastnik konania z vlastnej iniciativy
predlozit zdviizky - ndvrhy rieseni, ktoré sa zaviazZe plnit a ktorymi
sa odstrdnia sutazné problémy. Ak drad zdvizky akceptuje, vydd
rozhodnutie o zdvizkoch, ktorym zaviaZe dcastnika konania plnit
tieto zdviizky. V tom pripade tirad nedeklaruje porusenie zdkona,
a teda neuloZzi iicastnikovi konania pokutu. Vyhodou tejto cesty je
zniZenie administrativnych ndkladov a rychly a efektivny zdsah na
trhu, z coho maji prospech najmd spotrebitelia.

Dalsfm ndstrojom na alternativne rieenie pripadov je instittit urov-
nania. Na zdklade verejnej diskusie Grad zverejnil postup pri
uplatriovaniinstititu urovnania na svojej webovej stranke.

Urovnanie

Zmyslom urovnania je, Ze podnikatelovi, ktory porusi zdkon a dobro-
volne sa priznd k poruseniu a preberie zari zodpovednost, méZe byt
v pripade horizontdlnych dohéd zniZend pokuta o 20% a v pripade
vertikdlnych dohéd az o 50%. Ucelom instititu urovnania je na
zdklade urychlenia priebehu konania Setrit verejné zdroje a dosiah-
nut rychlu a dcinnd ndpravu na trhu. Ucastnik konania profituje
z nizsej pokuty, ako aj z nizsich ndkladov spojenych so spravnym
a pripadnym stidnym konanim.
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Office of the Slovak Republic No. 402/2011 Coll. amending and sup-
plementing the Decree of the Antimonopoly Office of the Slovak
Republic No. 204/2009 Coll. laying down details of particulars of
a notification of concentration.

Alternative solution of cases

In the effort to enhance the effectiveness of proceedings in compe-
tition law an alternative solution of competition cases, e.g. concept
of commitments, isincreasingly used. For explanation of its proce-
dure and principles of making commitments, the Office published on
its website the material Commitments and opened a public consul-
tation to it. The outcome is a binding document that helps the
undertakings to accelerate and enhance the effectiveness of the
process of submission of commitments. The materialis published on
the website of the Office.

Commitments

The substance of commitments is that the Office can terminate
administrative proceedings on agreements restricting competition
and abuse of a dominant position otherwise than by a “classic”
decision. In specified cases a party to the proceedings can submit
from its own initiative commitments - proposed solutions that he
undertakes to fulfil and that will lead to solution of competition
problems. If the Office accepts the commitments, it will issue
a decision on commitments, by which it obligates a party to the
proceedings to fulfil these commitments. In this case the Office
does not declare a violation of the law and hence does not impose
a fine on a party to the proceedings. An advantage of this
approach is the reduction of administrative costs and a fast and
effective intervention on the market, which brings benefits, par-
ticularly to consumers.

Another instrument for alternative solution of cases is the concept
of settlement. Following a public discussion the Office published on
its website a procedure for the application of the concept of settle-
ment.

Settlement

The sense of settlement is that an undertaking that violates the
law, voluntarily confesses the violation and assumes responsibility
for the violation, can be imposed a fine reduced by 20% in case of
horizontal agreements and a fine reduced by 50% in case of ver-
tical agreements. The purpose of the concept of settlement is to
save public resources by acceleration of the proceedings and to
achieve a fast and efficient remedy on the market. A party to the
proceedings benefits from a lower fine as well as from lower costs
of administrative and potential legal proceedings.
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Pre spotrebitela je optimalnym rieSenim, ak na trhu existuje inten-
zivna sttaZz medzi podnikatelmi. Spravanie podnikatelov méze
v niektorych pripadoch obmedzovat hospodarsku sttaz (dohody
obmedzujlce sitaz, zneuzivanie dominantného postavenia). Voci
takymto praktikdm trad zasahuje, pretoze mézu byt porusenim
zdkona o ochrane hospodarskej stitaze, resp. v niektorych pripadoch
aj porusenim Zmluvy o fungovanf EU.

3. 1 Dohody obmedzujtice sutaz

VSeobecne mozno povedat, Zze dohodou obmedzujicou sitaz je
kazda dohoda medzi podnikatelmi, ktorej cielom alebo efektom je
obmedzenie hospodarskej stitaze. Napriek tomu niektoré takéto
dohody nie vzdy st v rozpore so zdkonom o ochrane hospodarskej
stitaze, Ci uz preto, Ze ich dopad na trh je nevyznamny alebo pozi-
tivne efekty su vyssie, ako ich negativa vo vztahu k sdtazi. To plati
predovsetkym pre vertikdlne dohody, ale aj pre niektoré typy hori-
zontdlnych dohdd, ako st dohody o $pecializacii, vyskume a vyvoji
a pod. Na druhej strane mdzu dohody obmedzujtice sitaz predstavo-
vat velmi Skodlivd protisitaznd praktiku s vyraznym nepriaznivym
vplyvom na spotrebitela, pretoze spdsobujl narast cien, negativne
vplyvajd na ponuku a kvalitu produktov alebo inovdcie. Jedna sa
o tzv. tazké kartely, t.j. dohody medzi konkurentmi, ktorych obsa-
hom je uréovanie cien, obmedzovanie vyroby alebo odbytu, pripadne
rozdelenie trhu.

Jednou z ¢astych foriem tazkych kartelov je aj tzv. bid rigging, t.j.
koliizia medzi Gcastnikmi vo verejnych siitaziach. Urad sa aj v roku
2011 zameral na oblast verejného obstardvania, a to tak z hladiska
monitorovania a preSetrovania jednotlivych pripadov, ako aj z hla-
diska stitaznej advokacie. Uradu sa podarilo odhalit a usvedgit ticas-
tnikov verejnej stitaze z uzatvorenia kartelovej dohody a penalizovat
ich. Urad pokracoval aj v organizovani workshopov pre zastupcov
Statnych institdcii a samospravnych krajov zameranych na objasio-
vanie problematiky kartelovych dohdd vo verejnom obstardvani.
Vyznamnou aktivitou dradu v roku 2011, ktord sa dotyka predo-
vietkym oblasti dohdd obmedzujdcich sitaz, bolo vypracovanie pod-
mienok uplatnenia institGtu urovnania pri poruseni zdkona o ochrane
hospodarskej stitaze. Na zaklade verejnej diskusie drad zverejnil
postup pri uplatiovani institdtu urovnania na svojej webovej
stranke.

V danom obdobf trad na zdklade podnetov alebo z vlastnej iniciativy
preSetroval viacero pripadov moznych protisdtaznych dohéd, a to
napr. v oblasti bankovych dverov na byvanie, zdruéného servisu
motorovych vozidiel, spoplatfiovania pristupu na webové stranky
médii, cien taxisluzieb, distribdcie tlace, povinného zmluvného pois-
tenia motorovych vozidiel a pod.

V roku 2011 drad vykonal 76 Setreni na relevantnom trhu, otvoril
3 spravne konania a vydal 9 rozhodnuti. Za porusenie zakona o ochra-
ne hospoddrskej sitaze ulozil odbor dohdd obmedzujdcich sitaz
pokuty vo vyske 1379 642 EUR.

An optimal solution for a consumer is a situation when intensive
competition among undertakings exists on the market. In some
cases the conduct of undertakings can restrict the competition
(agreements restricting competition, abuse of a dominant position).
The Office intervenes against such practices because they can con-
stitute a violation of the Act on Protection of Competition, and in
some cases also a violation of the Treaty on the Functioning of the
European Union.

3. 1 Agreements restricting competition

In generalterms, an agreement restricting competition is any agree-
ment between undertakings, whose aim or effect is a restriction of
competition. Nevertheless, some of these agreements are not always
contrary to the Act on Protection of Competition, either because
theirimpact on the market is insignificant or because their positive
effects are higher than their negative effects on the competition. It
particularly applies to vertical agreements, but also to certain types
of horizontal agreements, such as agreements on specialization,
research and development, etc. On the other hand, agreements
restricting competition can be a very harmful anticompetitive prac-
tice with very negative impact on the consumer, because they cause
the increase of prices, negatively affect the supply and the quality
of products orinnovations. They represent so-called “hard-core car-
tels”, i.e. agreements between competitors whose content is price
fixing, limitation of production or sales, or market allocation.

One of frequent forms of hard-core cartels is so-called “bid rigging”,
i. e. collusion between participants in public tenders. Also in 2011,
the Offices focused on the area of public procurement, in terms of
monitoring and investigation of the individual cases as well as in
terms of competition advocacy. The Office succeeded to identify and
convict tenderers of conclusion of a cartel agreement and to penalize
them. The Office also continued to organize workshops for repre-
sentatives of state institutions and self-governing regions aimed to
a clarification of issues of cartel agreements in public procurement.
In 2011, an important activity of the Office, particularly in the area
of agreements restricting competition, was the elaboration of con-
ditions of application of the concept of settlement in case of viola-
tion of the Act on Protection of Competition. Following a public dis-
cussion the Office published the procedure for application of the
concept of settlement on its website.

In the period under review the Office, acting upon suggestions or
from its own initiative, investigated several cases of potential anti-
competitive agreements, e.g. in the area of bank loans for housing,
guarantee service of motor vehicles, levying a fee for access to web-
sites of the media, prices for taxi services, distribution of the press,
compulsory insurance of motor vehicles, etc.

In 2011 the Office conducted 76 investigations on the relevant mar-
ket, initiated 3 administrative proceedings and issued 9 decisions.
The Division of Agreements Restricting Competition imposed fines
atthe amount of EUR 1 379 642.
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PREHLAD AKTIVIT URADU V RAMCI POSUDZOVANIA DOHOD OBMEDZUJUCICH SUTAZ V ROKU 2011
OVERVIEW OF THE OFFICE'S ACTIVITIES IN THE AREA OF AGREEMENTS RESTRICTING COMPETITION IN 2011

Celkovy pocet
rozhodnuti
Total number
of decisions

Pocet rozhodnuti (dohody obmedzu-
jlice siitaz)
Number of decisions (agreements

Spravne konania
Administrative
proceedings

Pocet rozhodnuti - iné pripady
Number of decisions - other
cases

Vseobecné Setrenia

General investigations

16

76 3 9

restricting competition)

Vybrané pripady riesSené v roku 2011

Procter & Gamble a HENKEL
priznali dcast na dohode

Urad vydal rozhodnutie vo veci dohody obmedzujticej stitaz podla
§ 4 zakona o ochrane hospodarskej stitaze a cl. 101 ods. 2 Zmluvy
o fungovani Eurdpskej tinie uzatvorenej medzi vyrobcami pracich
prostriedkov Procter & Gamble, International Operations SA, Svaj-
Ciarska konfederdcia, Procter & Gamble, spol. s r. 0., Slovenska
republika, Henkel Central Eastern Europe Gesellschaft GmbH,
Rakusko a HENKEL SLOVENSKO, spol. s r.o., Slovenska republika.

Ucastnici dohody v obdobf od polovice roku 1999 do konca roku 2004
na drovni stredoeurdpskeho regionu medzi sebou dojedndvali
obmedzenie rozsahu a frekvencie promocnych aktivit pri predaji
vysoko dcinnych pracich prostriedkov. Zaroven sa Gcastnici dohody
v slvislosti so Standardizaciou baleni vysoko Gcinnych pracich
prostriedkov dohodli, Ze pri zavedeni nového Standardu balenia
zostan( ceny na trovni povodného balenia. S tym sivisela aj vymena
citlivych obchodnych informdcii medzi Gcastnikmi dohody.

Tymto konanim podnikatelia uzavreli a plnili dohodu obmedzujicu
stitaz, ktorej obsahom bolo nepriame urcenie cien tovarov na rele-
vantnom trhu pracich prostriedkov urcenych na pouzitie v domac-
nostiach na Slovensku.

Spravne konanie zacalo na zaklade Ziadosti podnikatelov Procter &
Gamble, International Operations a Procter & Gamble, spol. s r. 0.
o neuloZenie pokuty (program zhovievavosti, leniency program).

Program zhovievavosti

Podla zdkona o ochrane hospoddrskej siitaZe tirad neulozi alebo
zniZi pokutu tym podnikatelom, ktori predloZia dradu z vlastného
podnetu a ako prvi informdcie a dokazy o existencii zakdzanej
dohody a splnia aj dalSie podmienky stanovené zdkonom. Program
zhovievavosti alebo tzv. leniency program predstavuje délezZity
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Selected cases dealt with in 2011

Procter & Gamble and HENKEL admitted partici-
pationin an agreement

The Officeissued a decision in matter of agreement restricting com-
petition according to § 4 of the Act on Protection of Competition and
Art. 101 (2) of the Treaty on the Functioning of the European Union,
concluded among detergent producers Procter & Gamble, International
Operations SA, Swiss Confederation, Procter & Gamble, spol. s r.o.,
Slovak Republic, Henkel Central Eastern Europe Gesellschaft GmbH,
Austria and HENKEL SLOVENSKO, spol. s r.o., Slovak Republic.

In the period from the middle of year 1999 to the end of year 2004,
the parties to the agreement were negotiating, at the level of the Cen-
tral European region, a limitation of the scope and frequency of pro-
motional activities at the sale of high-efficiency detergents. At the
same time, the parties to the agreement in connection with a stan-
dardization of packing of high-efficiency detergents agreed that after
introduction of the new standard packing the prices would remain at
the level of initial packing. It was related with exchange of sensitive
commercialinformation among the parties to the agreement.

By this conduct the undertakings concluded and implemented an
agreement restricting competition whose content was indirect fix-
ing of prices for goods on the relevant market of detergents for use
in households in Slovakia.

Administrative proceedings were initiated at request of the under-
takings Procter & Gamble, International Operations and Procter &
Gamble, spol. s r. 0. for non-imposition of fine (leniency program).

Leniency program

According to the Act on Protection of Competition the Office shall not
impose or shall decrease a fine on undertakings who are the first to
submit to the Office from their own initiative information and
a proof of the existence of a prohibited agreement and fulfil further
conditions laid down by the law. The leniency program represents an



ndstroj pri odhalovani horizontdlnych dohéd obmedzujiicich sitaz,
teda dohdd uzatvorenych medzi konkurujicimi si podnikatelmi.
Podnikatelia, ktori splnia zdkonom stanovené podmienky, mézu
rdtat’ s neuloZenim, resp. znizenim pokuty az o 50 %.

V danom pripade obaja podnikatelia splnili vsetky podmienky,
a preto im pokuta uloZena nebola.

Podnikatelovi Henkel Central Eastern Europe trad uloZil pokutu vo
vySke 291 060 EUR a podnikatelovi HENKEL SLOVENSKO, spol. s r.0.
pokutu vo vyske 194 040 EUR. V oboch pripadoch drad zohladnil ako
polahcujicu okolnost skutocnost, Ze obaja Gicastnici konania priznali
svoju lcast na dohode a spolupracovali s dradom, pricom Gradu
predlozili dopliujlce dokazy o existencii dohody. Z tychto dovodov
im bola zakladna vyska pokuty znizend o 30%. Takyto postup prinie-
solwhodu v podobe mensich ndkladov vynaloZenych v konani tak na
strane tradu, ako aj na strane Gcastnikov konania.

Rozhodnutie nadobudlo pravoplatnost.

Kartelova dohoda vyrobcov CRT obrazoviek

Urad ulozil pokutu v Ghrnnej vyske 828 447 EUR Gi¢astnikom dohody
obmedzujicej sitaz uzatvorenej medzi vyrobcami tzv. CRT obra-
zoviek, ktoré st ako medziprodukty doddvané vyrobcom televiznych
prijimacov a pocitacovych monitorov.

Urad zacal konanie na zéklade Ziadosti o neuloZenie pokuty (tzv.
leniency program) podanej jednym z G¢astnikov dohody. Sdcastou
Ziadosti bolo priznanie Gcasti uvedenej spoloénosti na dohode
obmedzujlcej stitaz spocivajicej v koordinacii postupu déastnikov
dohody na relevantnom trhu vyroby a dodavok CRT obrazoviek
a predlozenie dokazov preukazujdcich existenciu dohody. V priebehu
spravneho konania podal dalsi z Gcastnikov dohody Ziadost o znize-
nie pokuty a predlozil dradu dopliujice informacie preukazujtce
existenciu dohody.

Z ddkazov, ktoré drad ziskal, vyplynulo, Ze Gcastnici dohody sa
zlcastiovali na multilaterdlnych, ako aj bilateralnych stretnutiach,
pocas ktorych si vymienali citlivé obchodné informacie, napr.
o0 cendch a mnozstve produktov, o pldnoch vyroby a odbytu, stanovo-
vali sa objemy dodavok pre niektorych vyznamnych zakaznikov, pre-
biehali jednania o obmedzen{ vyroby s cielom zabranit znizovaniu
ceny obrazoviek. Na stretnutiach sa tiez priamo dohadovali o cendch
vyrobkov, pricom dodrziavanie dohodnutych cien aj kontrolovali.
Urad dospel k zaveru, Ze (icastnici dohody svojim konanim priamo aj
nepriamo urcovali ceny CRT obrazoviek a zdroven sa zaviazali k obme-
dzeniu ich wroby a odbytu. Dizka d¢asti jednotlivyich podnikatelov
na dohode v posudzovanom obdobf, t.j. od roku 1996 do roku 2004,

important instrument for detection of horizontal agreements
restricting competition, i.e. agreements concluded between com-
petitors. Undertakings that fulfil the conditions laid down by the law
can rely on not being imposed a fine or on being imposed a fine
decreased by up to 50%.

In this case both undertakings fulfilled all the conditions and there-
fore they were not imposed a fine.

The Office imposed a fine at the amount of EUR 291 060 on the
undertaking Henkel Central Eastern Europe and a fine at the amount
of EUR 194 040 on the undertaking HENKEL SLOVENSKO, spol. s r.o.
In both cases the Office took into account as mitigating circum-
stance that both parties to the proceedings admitted their partici-
pation in the said agreement, cooperated with the Office and sub-
mitted a proof of the existence of the agreement. For these reasons
the basic amount of fine was decreased by 30%. This procedure
brought an advantage in the form of lower costs of proceedings for
both the Office and the parties to the proceedings.

The decision entered into force.

Cartel agreement of CRT monitor manufacturers

The Office imposed a fine totalling EUR 828 447 on parties to an
agreement restricting competition, concluded by manufacturers of
CRT monitors that are delivered as intermediate products to TV and
PC monitor manufacturers.

The Office initiated the proceedings on the basis of a request for
non-imposition of fine (leniency program) submitted by one of the
parties to the agreement. The request comprised the admission of
participation of the said undertaking in an agreement restricting
competition, consisting in coordination of the activity of the parties
to the agreement on the relevant CRT monitor manufacturing and
supply market and submission of proofs of the existence of this
agreement. During the administrative proceedings another party to the
agreement requested for the decrease of a fine and submitted to the Office
supplementaryinformation proving the existence of the agreement.

From proofs obtained by the Office it resulted that the parties to the
agreement had attended multilateral and bilateral meetings, where
they had exchanged sensitive commercialinformation such as infor-
mation on prices of products, quantity of manufactured products,
production and sales plans. They also determined volumes of sup-
plies forimportant customers and negotiated production limitations
with the aim to prevent decline of monitor prices. At these meetings
they had also directly bargained about product prices and verified
the observance of agreed prices. The Office concluded that the par-
ties to the agreement by their conduct had directly and indirectly
fixed prices of CRT monitors and undertaken to a limitation of their
production and sale. The length of participation of the individual
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bola rézna a uvedena skutocnost bola zohladnend pri stanoveni
vysky pokuty.

Ucastnici dohody pasobili na celosvetovej tirovni a v ramci Eurépy
realizovali dodavky aj na tizemie SR.

Dohody o priamom alebo nepriamom urcovani cien ako aj dohody
0 obmedzeni vyroby a odbytu st vSeobecne povazované za jedny
z najzavaznejsich poruseni zdkona. Ich cielom je obmedzovanie
hospodarskej stitaze bez skiimania dopadov takéhoto konania na
trh. Implementdcia takejto dohody v praxi, ktord bola v tomto pri-
pade preukdzand, vedie vzdy k vyznamnému obmedzeniu siitaze,
pricom whody z nej plynd vylucne pre jej Gcastnikov a na Gkor ich
zdkaznikov, resp. konecnych spotrebitelov.

Rozhodnutie nie je pravoplatné. Viaceri Gi¢astnici konania podali voci
rozhodnutiu rozklad.

Dohoda obmedzujtica sitaz vo forme
zostiladeného postupu pri verejnom
obstaravani

Odbor dohdd obmedzujdcich sdtaz vydal rozhodnutie o tom, Ze
spolocnosti PAP-PEX SLOVAKIA, s. r. 0., Topolcany a SLOVPAP Slova-
kia s. r. 0., Bratislava sa dopustili zakdzaného zostiladeného postupu
pri verejnom obstardvani vyhlasenom dstredim Socidlnej poistovne
v Bratislave na kanceldrske potreby a kanceldrsky papier. Zosiladeny
postup spocival v priamom uréeni cien tovaru a koordinacii spravania
sa v procese verejného obstaravania, za o trad udelil podnikatelom
sthrnnd pokutu vo vyske 63 387 EUR.

Urad zistil a preukdzal, Ze medzi podnikatelmi prebiehala intenzivna
komunikacia v obdobi od vyhldsenia verejného obstardvania, resp.
od vyziadania sttaznych podkladov do predlozenia ponuky verej-
nému obstaravatelovi.

Zaroven ponuky obidvoch podnikatelov obsahovali zhodné ceny
pondkanych produktov v miere, ktord vylucuje nezdvislost pri
priprave cenovej ponuky u kazdého z podnikatelov.

Po oboznameni so zdvermi preSetrovania obidvaja podnikatelia
predlozili dradu vyhldsenie, v ktorom priznali svoju Gcast na pro-
tistitaznom konani a poziadali tGrad, aby to zohladnil pri stanoveni
vysky pokuty.

Pri stanoveni pokuty Grad prihliadal na zavaznost posudzovanej
zakazanej praktiky - i$lo o horizontdlnu kartelovd dohodu konkuren-
tov. Vychadzal z podstaty a zmyslu verejného obstardvania ako sys-
tému, ktorého fungovanie je podmienené existenciou sitazného
prostredia, ako zakladnej podmienky umoznujicej vyselektovat
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undertakingsin the agreementin the period under review, i.e. from
1996 to 2004, was different and the Office took this into account
when determining the amount of fine.

The parties to the agreement operated globally and in Europe they
supplied products also to the territory of SR.

Agreements on direct or indirect price fixing as well as agreements
on limitation of production and sales are generally regarded as one
of the most severe violations of the law. Their objective is a restriction
of the competition without need of examination of impacts of such
conduct on the market. The implementation of such agreement, that
was demonstrated in this case, always leads to a significant restric-
tion of the competition, which brings benefits exclusively to the par-
ties to such agreement to the detriment of customers or end users.

The decision has not entered into force. Several parties to the pro-
ceedings lodged an appeal against the decision.

Agreement restricting competition
in the form of concerted practice
in public procurement

The Department of Agreements Restricting Competition issued
a decision that companies PAP-PEX SLOVAKIA, s. r. 0., Topol¢any and
SLOVPAP Slovakia s. r. 0., Bratislava had committed a prohibited con-
certed practice in public procurement announced by the headquar-
ters of the Social Insurance Company in Bratislava for the supplier
of office supplies and stationery. This concerted practice consisted
in direct price fixing for goods and in coordination of the conductin
public procurement, for which the Office imposed on the undertak-
ings a cumulative fine of EUR 63 387.

The Office established and proved that intensive communication had
occurred between the undertakings in the period between the announ-
cement of public procurement or sending the request for tender docu-
mentation and the submission of a bid to the contracting authority.

At the same time, bids of both undertakings contained identical
prices of offered products to a degree that excludes independence
of each of the undertakings in the preparation of a bid.

Having been informed about conclusions of the investigation, both
undertakings submitted to the Office a statement where they admitted
their participation in an anticompetitive conduct and requested the
Office to take it into account when determining the amount of fine.

When determining the amount of fine, the Office took into account
the severity of the prohibited practice - horizontal cartel agreement
of competitors. Its decision was based on the substance and sense
of public procurement as a system whose functioning is conditional
upon the existence of a competitive environment as basic condition



najlepsiu ponuku z hladiska kvality a ceny, s cielom Setrit verejné
prostriedky. V tomto pripade Gcastnici dohody svojim konanim len
vytvdrali zdanie sttazného prostredia, pricom si boli vedomi, Ze
zékon porusujd. Urad viak zohladnil skutoénost, Ze Gi¢astnici kona-
nia v kone¢nom dosledku s Gradom spolupracovali, priznali svoju
lcast na protipravnom konani, pricom z neho nemali Ziadny
majetkovy prospech, na zdklade coho im zniZil stanovend pokutu
0 40%.

Rozhodnutie nadobudlo pravoplatnost.

3. 2 Zneuzivanie dominantného
postavenia

Postihovanie pripadov zneuzitia dominantného postavenia patri
k jednym z tradi¢nych oblasti stitazného prava. Jeho zmyslom je
zabezpecit, aby zo strany dominantnych podnikov nedochddzalo
k zneuzivaniuich silnej trhovej pozicie. Pre postdenie, ¢i konkrétne
spravanie sa firmy je, alebo nie je zneuzitim dominancie, je klicové
preukazat vazbu medzi posudzovanym spravanim a Skodou na spotre-
bitelskom blahobyte. Pripady zneuzitia dominantného postavenia
teda musia stat na ,tedrii Skody”, ¢ize na ekonomicky logickom
a konzistentnom vysvetlent, ako posudzované konanie negativne
vplyva na spotrebitela. KedZe sa drad v poslednom obdobf snazi
o uplatiovanie ekonomického pristupu, tedriu skody chdpe ako
nevyhnutnd sicast postdenia kazdého pripadu zneuzitia dominan-
tného postavenia. Urad sa pomerne ¢asto stretdva s nepochopenim
tejto skutocnosti najma zo strany stazovatelov, o je jednym z vysvet-
leni velkého nepomeru medzi poctom podnetov na mozné zneuzitie
dominantného postavenia a poctom pripadov, kde trad preukdazal
porusenie sttaznych pravidiel.

Odbor zneuzivania dominantného postavenia sa v roku 2011
zaoberal priblizne 90 podnetmi na mozné zneuzitie dominantného
postavenia, alebo porusenia § 39. ISlo o podnety z rdznych sektorov,
ako napriklad energetika, postové sluzby, doprava, odpadové
hospodarstvo, zdravotnictvo, voddrenstvo a mnoho dalSich. Pokial
ide o pocet, mnohé podnety sa v prvej faze posudzovania ukazali ako
neopodstatnené, alebo nespadajice do kompetencie dradu, preto
sa do fazy Setrenia dostalo 41 pripadov. Vjednom pripade bolo v roku
2011 otvorené spravne konanie, v ramci ktorého bolo vydané
rozhodnutie o zneuziti dominantného postavenia a bola ulozena
pokuta. Odbor zneuzivania dominantného postavenia sa v hod-
notenom roku zaoberal aj pripadmi, ktoré sa vratili na opatovné
preskimanie po sidnom prieskume. Odbor v dvoch pripadoch rozho-
doval aj o nepredlozeni Gidajov. Celkovo mal odbor zneuzivania domi-
nantného postavenia v roku 2011 otvorenych 5 spravnych konani.

V niektorych pripadoch sa ukdzalo, ze nejde o porusenie zakona
o ochrane hospodarskej siitaze. Urad viak pocas $etrenia identi-
fikoval problematickeé oblasti trhu, preto v ramci sitaznej advokacie

that enables the selection of the best bid in terms of quality and
price, with the aim to save public resources. In this case the parties
to the agreement by their conduct only wanted to create an appear-
ance of a competitive environment, knowing that they violated the
act by their conduct. But the Office took into account that the par-
ties to the proceedings had cooperated with the Office and admit-
ted their participation in anillegal conduct, from which they derived
no material benefit, on the basis of which it decreased the fine
imposed on them by 40 per cent.

The decision entered into force.

3.2 Abuse of adominant
position

Penalising of cases of abuse of a dominant position is one of tradi-
tional areas of the competition law. Its purpose is to prevent domi-
nant undertakings from abusing their powerful market position. For
assessment whether a particular conduct of an undertaking is or is
not abuse of a dominant position is important to prove the relation
between the assessed conduct and harm to consumer welfare. Cases
of abuse of a dominant position must therefore be based on the “the-
ory of harn”, i.e. economically logical and consistent explanation
how the assessed conduct affects the consumer. As the Office has
tried to apply an economic approach in recent period, it regards the
theory of harm as an integral part of assessment of each case of
abuse of a dominant position. The Office quite often encounters mis-
understanding of this fact, especially on the part of the com-
plainants, which is one of explanations of the large disproportion
between the number of complaints of potential abuse of a dominant
position and the number of cases where the Office proved the viola-
tion of the competition rules.

In 2011 the Division of Abuse of a Dominant Position dealt with 90
complaints of potential abuse of a dominant position or violation of
§ 39. The complaints came from different sectors such as energy,
postal services, transport, waste management, health, water mana-
gementand many others. As far as the number is concerned, many of
the complaints proved ungrounded or beyond the competence of the
Officein the first phase, due to which only 41 cases proceeded to the
investigation phase. In one case administrative proceedings were
initiated in 2011, during which the decision on abuse of a dominant
position was issued and a fine imposed. In the year under review the
Division of Abuse of a Dominant Position also dealt with cases that
were returned for review after the review by the courts. In two cases
the Office also decided on a failure to submit data. In 2011 the Divi-
sion of Abuse of a Dominant Position initiated 5 administrative pro-
ceedings.

In some cases it proved that the Act on Protection of Competition

had not been violated. But during investigation the Office identified
problem market areas and informed the respective bodies of these
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na tieto obmedzenia prislusné organy upozornil. Ako priklad mozno
uviest list Ministerstvu dopravy ohladom problémov v oblasti
tachografickych meradiel, list Ministerstvu Zivotného prostredia
podporujici nové spdsoby zberu drobného elektroodpadu, ako aj list
Ministerstvu kultdry ohladom fungovania tlacovych agentiir.

Niektorym sektorom sa odbor systematicky venoval, pricom v jed-
nom pripade svoje poznatky zhrnul a publikoval formou sektorovej
Stadie - ,Problémy v sektore Zelezni¢nej dopravy zo sitazného
hladiska”.

restrictions within the framework of the competition advocacy.
Examples include the letter to the Ministry of Transport regarding
problems in the area of tachographs, letter to the Ministry of Envi-
ronment promoting new methods of collection of small electrical
waste, and the letter to the Ministry of Culture concerning the func-
tioning of press agencies.

The Division systematically dealt with certain sectors and in one case
summarized and published its knowledge in the form of a sector
inquiry - “Problems in the Railway Transport Services Sector from
a Competition Point of View”.

PREHLAD AKTIVIT GRADU V RAMCI POSUDZOVANIA ZNEUZIVANIA DOMINANTNEHO POSTAVENIA V ROKU 2011
OVERVIEW OF THE OFFICE S ACTIVITIES IN THE AREA OF ASSESSMENT OF ABUSE OF A DOMINANT POSITION IN 2011

Spravne konania
Administrative
proceedings

VSeobecné Setrenia rozhodnuti

General investigations

of decisions

4 5 2

Celkovy pocet

Total number

Pocet rozhodnuti Zneuzivanie
dominantného postavenia
- zastavenie konania
Number of decisions Abuse of
a dominant position - stopped
proceedings

Pocet rozhodnuti (zneuzivanie
dominantného postavenia)
Number of decisions
(abuse of a dominant position)

Vybrané pripady rieSené v roku 2011

Rozhodnutie tykajtice sa neprimerane vysokého
poplatku za nadStandardny odpocet registrov
elektromera

Usporiadanie sektoru elektroenergetiky preslo za predchadzajice
obdobie podstatnymi zmenami. V minulosti boli spolo¢nosti pdso-
biace v elektroenergetike organizované ako vertikdlne integrované
monopoly. Takéto podniky boli riadené jednym vedenim a vlastnené
Statom. V ramci procesu restrukturalizacie slovenskej elektroener-
getiky doslo k rozcleneniu subjektu vykondvajiceho komplexne
vietky aktivity v elektroenergetike na samostatné a nezavislé pod-
niky, konkrétne na vyrobcu elektrickej energie, prevdadzkovatela
prenosovej sistavy a distribu¢no - predajné podniky, ktoré vykona-
vali distribdciu aj predaj elektriny zékaznikom.

V rdmci unbundlingu v distribuéno - predajnych podnikoch doslo
v roku 2007 k oddeleniu distribdcie elektriny od ¢innosti nestvisiacich
s distribdciou, ako napr. obchodu a predaja elektriny. V tejto sdvis-
losti sa vytvorili samostatné spolocnosti, spolocnosti zaoberajdce sa
distribdciou elektriny —ide o prevddzkovatelov distribucnej stistavy
(dalej len ,,PDS*) a spolo¢nosti zaoberajlice sa obchodom s elektri-
nou, teda nakupovanim silovej elektriny a jej preddvanim koncovym
odberatelom. Ide v3ak o sesterské spolocnosti v rdmci jednej skupiny
podnikov, ktoré maju spoloént matku a medzi ktorymi stdle existujd
urcité vazby.
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Selected cases dealt within 2011

A decision concerning the excessive
fee for above-standard reading
of electric meters

In the previous period the arrangement of the electricity sector went
through substantial changes. In the past undertakings operatingin
the electricity sector were organized as vertically integrated mono-
polies. Such undertakings had one management and were owned by
the state. In the process of restructuring of the Slovak electricity sec-
tor the undertaking that carried out all activities in the electricity
sector was divided into autonomous and independent undertakings,
specifically an electricity producer, an operator of transmission grid,
and distribution and sales companies thatimplemented distribution
and sale of electricity to customers.

In 2007, within the framework of unbundling in distribution and
sales companies, the electricity distribution was separated from
activities not related to distribution, such as trading and sales of
electricity. In this context independent companies — companies
engaged in electricity distribution were founded. These included dis-
tribution system operators (hereinafter “DS0“) and companies
engaged in electricity trade, i.e. purchase of energy and its sale to
end consumers. They are however subsidiaries of one group of com-
panies that have common parent company and among which mutual
relations still exist.



V spojitosti s unbundlingom doslo k otvoreniu trhu, kedy od roku
2005 si podnikatelia a od roku 2007 aj domacnosti mézu vybrat
dodavatela elektriny. Odberatelov elektriny v domacnostiach (ale aj
mimo domdcnosti) mézu novi dodavatelia elektriny ziskat viac menej
len od tradi¢ného dodévatela elektriny. Urad sa v spravnom konanf
zameral na postdenie konania PDS v zapadoslovenskom regidne.
V ramci procesu zmeny doddvatela elektriny je nevyhnutné urcit
spotrebu elektriny konkrétneho zakaznika k ddtumu zmeny. Za urce-
nie spotreby pri zmene dodavatela zodpoveda PDS. S urcenim
spotreby elektriny pri zmene doddvatela elektriny stvisi poplatok,
ktory bol predmetom spravneho konania. Tento poplatok neplatili
koncovi odberatelia elektriny, ale novi dodavatelia elektriny. PDS
zacal Gctovat tento poplatok v ¢ase, kedy do segmentu doddvok elek-
triny do domdcnosti zacali vstupovat novi dodavatelia elektriny -
konkurencné podniky - v ramci zapadného Slovenska.

Urad sa zaoberal tymto poplatkom, nakolko jeho cena sa javila ako
neprimerana a zaroven Grad malindicie od nowych dodavatelov elek-
triny, Ze poplatok spdsobuje problémy na trhu doddvky elektriny do
domdcnosti.

Urad preukdzal, ze posudzovany poplatok bol neprimerane vysoky.
Pri preukazovani praktiky trad pouzil porovnavaciu (benchmarkovi)
metédu. Preukdzanie praktiky bolo zalozené na porovnani vysky
poplatku v case a zaroven na porovnani poplatku s poplatkami za
obdobné sluzby vykondvané inymi PDS v ostatnych dvoch regiénoch
Slovenska. Vysledkom preukazovania bolo, Ze posudzovany popla-
tok bol pri oboch porovnaniach o viac ako 100 % vyssi.

V désledku neprimerane vysokého poplatku platili novi doddvatelia
elektriny za poskytovanid sluzbu v zapadoslovenskom regidne
nepomerne viac, ako by platili vtedy, ak by tu protistitazna praktika
nebola realizovand. Dalsim dosledkom praktiky bolo, Ze neprimerané
vySka poplatku pésobila pre novych doddvatelov ako bariéra vstupu
na trh doddvok elektriny do domdacnosti na tizemi zapadného Slovenska.
Vyska poplatku, ktord museli novi doddvatelia uhradit za kazda
jednu ziskanid domdcnost, bola vo vyske niekolkorocnej ziskovej
marze, ktord potencidlne mohli pri dodavke elektriny do domacnosti
ziskat.

PDS - spolocnost existujiica na trhu pred vstupom novych doda-
vatelov elektriny mohla tctovat takto neprimerant cenu, pretoZe si
bola vedomd, Ze pri urCeni spotreby pri zmene doddvatela elektriny
neexistuje pre novych doddvatelov Ziadna ind alternativa. Novi
doddvatelia, v snahe ziskat zdkaznika v segmente domacnosti, boli
niteni uvedeny poplatok zaplatit.

Za porusenie sttaznych pravidiel trad ulozil pokutu vo vyske 150 000
EUR.

Rozhodnutie nie je pravoplatné.

The unbundling was accompanied by opening of the market, where
undertakings and households can choose their electricity supplier
since 2005 and 2007, respectively. The new electricity suppliers can
win electricity customers in the segment of households (but also
outside of this segment) more or less only from the traditional elec-
tricity supplier. In the administrative proceedings the Office focused
on assessment of the conduct of DSO in the West Slovak region.

In the process of change of the electricity supplier it is necessary to
measure electricity consumption of a particular customer at the date
of change. The consumption measurement in case of the change of
supplier is the responsibility of DSO. The electricity consumption
measurement in case of change of the electricity supplier is related
to a fee that is the subject of administrative proceedings. This fee
was not paid by the end users, but by the new electricity suppliers.
DSO started charging this fee in a period when new electricity sup-
pliers — competitors in West Slovakia began to enter the electricity
supply for household segment.

The Office dealt with this fee because its price seemed to be unrea-
sonable and it also received signals from the new electricity suppliers
that the fee caused problems on the market of electricity supply for
households.

The Office proved that the assessed fee had been unreasonably high.
The Office used the benchmarking method to prove the practice.
Proving of the practice was based on a comparison in time of the
amount of the fee and on a comparison of the fee with fees for simi-
lar services performed by other DSO in the other two regions of Slo-
vakia. The proving showed that the assessed fee had been more than
100 per cent higherin both comparisons.

Due to the unreasonably high fee the new electricity suppliers paid
for provided service in the West Slovak region much more than they
would have paid if the anticompetitive practice had not been imple-
mented there. Another consequence of the practice was that the
unreasonable amount of fee acted as a barrier to access of the new
suppliers to the market of electricity supply for households in the
territory of West Slovakia. The amount of fee, that the new suppliers
had to pay for each individual household they won, represented a
profit margin for several years that they potentially could win by
electricity supply for the household.

DSO - company existing on the market before the entry of new elec-
tricity suppliers could charge such unreasonable price, because it
knew that there was no other alternative for the new suppliers to
measure consumption in case of change of the electricity supplier.
In the effort to win a customer in the household segment the new
suppliers were forced to pay this fee.

The Office imposed a fine at the amount of EUR 150 000 for the vio-
lation of the competition rules.

The decision has not entered into force.
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Setrenie a advokacia v sektore tachografickych
pristrojov

0dbor zneuzivania dominantného postavenia uskutocnil v roku 2011
na zaklade viacerych podnetov z oblasti poskytovania sluzieb pre
rozne znacky tachografov v SR rozsiahlejSie presetrovanie, v ramci
ktorého preveroval, ¢i konanim poverenych zdstupcov niektorych
znaciek tychto cestnych zaznamovych zariadent doslo alebo mohlo
dojst roznymi spésobmi k obmedzovaniu hospodarskej sitaze.
Konkrétne sa problémy tykali najma procesu vydavania certifikdtov
nevyhnutnych pre vykon overovania tachografov roznych znaciek,
ako aj oblasti nastavenia zmluvnych podmienok medzi zastupcami
jednotlivych znaciek tachografov a spolo¢nostami, ktoré poskytuju
rozne sluzby spojené s tachografmi kone¢nym zdkaznikom.

PreSetrovanie bolo v danom pripade ukoncené, pretoze neboli zis-
tené skutocnosti, ktoré by preukazatelne odévodnovali, ze konanim
spolo¢nosti pdsobiacich v oblasti tachografov dochddzalo k obme-
dzovaniu hospodarskej sitaze podla zdkona.

Z vyssie uvedeného presetrovania tradu vsak vyplynulo, Ze cestné
zariadenie tachograf je v SR definované aj ako uréené meradlo,
v dosledku ¢oho spada pod reguldciu nielen Ministerstva dopravy,
vystavby a regiondlneho rozvoja SR (dalej len ,Ministerstvo®), ale aj
pod prisnejsie pravidla metrologickej legislativy. Rozsah opatrent,
ktoré musia podnikatelia v danej oblasti reSpektovat, spésobuje, ze
cely systém fungovania je pre nich mnohokrat neprehladny a nejed-
noznacny a bol aj pricinou niektorych staznosti podanych na trade.

Urad nema kompetenciu posudzovat rozsah a nastavenie narodnej
legislativy v tejto oblasti. V snahe zlepsit situdciu na trhu trad zaslal
Ministerstvu list obsahujci sihrn navrhovanych opatrent, ktoré by
podla ndzoru dradu mohli zlepsit podmienky pdsobenia pod-
nikatelov na danom trhu.

Pripajanie novovybudovanych lokalnych
plynarenskych zariadeni

V mdji drad ukondil presetrovanie v oblasti pripdjania novovybu-
dovanych lokélnych plynarenskych zariadeni (dalej len ,PZ”) na dis-
tribuén siet spolocnosti SPP - distribdcia, a. s., v ramci ktorého sa
zaoberal podnetmi dorucenymi viacerymi subjektmi v rovnakej veci.
Problematickym bol pre vlastnikov jednotlivych PZ postup
spoloc¢nosti SPP - distribdcia, a. s. pri usporaddvani vztahu k tymto
PZ formou uzatvdrania zmluvy o ndjme a neprimerané sa vlastnikom
javili aj niektoré konkrétne ustanovenia v tejto zmluve.
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Investigation and advocacy in the tachograph
sector

In 2011 the Division of Abuse of a Dominant Position conducted a
more extensive investigation on the basis of several complaints from
the area of provision of services for different brand tachographs in
SR. During this investigation the Office verified whether the conduct
of authorized representatives of certain brands of these highway
speed recorders restricted or could have restricted the competitionin
different ways. The problems specifically concerned the process of
issue of certificates required for the implementation of verification
of tachographs of different brands, as well as the area of adjustment
of contractual conditions among representatives of the individual
brands of tachographs and companies providing various services
related to tachographs for final customers.

In this case the investigation was terminated, because it did not dis-
close any factors justifying the assumption that the conduct of com-
panies operating in the tachograph sector had restricted the com-
petition according to the law.

However this investigation by the Office showed that the highway
speed recorder - tachograph is also defined in SR as a designated
measuring gauge, due to which it falls under regulation, not only by
the Ministry of Transport, Construction and Regional Development
of SR (hereinafter “Ministry”), but also under more strict rules of the
metrological legislation. The scope of measures that undertakings
have to comply with in the respective area, causes that the whole sys-
tem of functioning is often non-transparent and ambiguous to them
and it was also the cause of several complaints lodged with the
Office.

The Office has not the competence for assessment of the scope and
for adjustment of the national legislation in this area. In the effort
toimprove the market situation the Office sent to the Ministry a let-
ter summarizing the proposed measures that in the Office s view
could improve the conditions of operation of the undertakings on
given market.

Connection of new-constructed local
gas industry facilities

In May the Office terminated investigation in the area of connection
of new-constructed local gas industry facilities (“GIF) to the distri-
bution network of company SPP - distribdcia, a. s., during which it
dealt with complaints delivered to the Office by several entities in
the same matter. The procedure used by the company SPP - dis-
tribdcia, a. s. for settlement of the relation to these GIF in the form
of conclusion of the lease contract was problematic for the owners
of the individual GIF and some of the provisions of this contract also
seemed to be inadequate to the owners.



Urad vetky namietané skutocnosti preskimal a na zaklade svojich
zisteni konstatoval, Ze spolocnost SPP - distribdicia, a. s. postupuje
pri usporadivani vztahov k cudzim PZ jednotne a objektivne,
zohladnujlc pri tom platné pravidld energetickej legislativy.
Konanim spolo¢nosti SPP - distribdcia, a. s. v danej oblasti teda
nedoslo k obmedzeniu hospodadrskej stitaze podla zékona, a preto
trad presetrovanie zastavil. Napriek tomu, vzhladom na opakujice
sa podnety v tejto oblasti sa trad tejto problematike planuje veno-
vat v ramci advokacnej ¢innosti aj v buddcom obdobi.

Megawaste

Vaprili trad ukondil preSetrovanie spolocnosti Megawaste Slovakia,
s. 1. 0. (dalej len ,Megawaste”) pre podozrenie z porusenia zdkona
o ochrane hospoddrskej sttaze. Podla podnetu sa spolocnost
Megawaste usilovala vytlacit svojho konkurenta, spoloénost Chu-
dovsky, a. s. (dalej len ,Chudovsky”) z trhu, ked odmietla uskladnit
komundlny odpad vyzbierany spolo¢nostou Chudovsky na skladke
komundlneho odpadu Sverepec.

Podnet uvadzal, ze spolocnost Megawaste, majitel sklddky, chcela
odpad vyprodukovany obcami - zmluvnymi partnermi spolo¢nosti
Chudovsky, ukladat na skladke pod podmienkou, Ze ho nebude vozit
spolocnost Chudovsky, ale Megawaste. Toto sprdvanie podnet
povazoval za zneuzivanie dominantného postavenia spolocnostou
Megawaste.

Urad vykonal pre3etrovanie na trhu, postidil sprévanie sa spoloénosti
Megawaste a dospel k zdveru, Ze tato spolocnost nemd na danom
trhu dominantné postavenie, preto ani nemohlo déjst k zneuZitiu
dominantného postavenia. Z tohto ddvodu drad preSetrovanie
ukondil.

Slovglass - SPP

V pripade Slovglass verzus SPP, a. s. malo dojst k poruseniu zakona
tym, Ze spolocnost SPP, a. s. odmietla uzatvorit zmluvu so spoloc-
nostou Slovglass na doddvku plynu na janudr 2011. Spolocnost Slov-
glass sa domnievala, Ze SPP, a. s. odmietla uzatvorit zmluvu preto,
Ze sa dozvedela o ich odchode kinému doddvatelovi plynu. Slovglass
nemal na janudr uzavretd zmluvu so Ziadnym doddvatelom plynu,
v ddsledku ¢oho hrozilo odpojenie od doddvok plynu, a tym odstave-
nie vyroby a velké skody na majetku spolocnosti.

Urad $etrenim dospel k zéveru, Ze spoloénost Slovglass opakovane
neplnila svoje financné zavazky vodi spolocnosti SPP, a. s. ktoré jej
vyplyvali z existujdcej Zmluvy o dodavke plynu. Tito situdciu sa
spolocnost SPP, a. s. pokisala v minulosti opakovane riesit, no k zlep-

The Office examined all the objected items and on the basis of its
findings stated that company SPP - distriblcia, a. s. applied a uni-
form and objective procedure for settlement of relations to GIF of
third parties, taking into account valid rules of the energy legisla-
tion. The conduct of company SPP - distribdicia, a. s. in this area thus
did not restrict the competition according to the law, so the Office
terminated the investigation. Nevertheless, in view of recurrent
complaints in this area the Office plans to deal with this issue as a
part of its advocacy activity also in the following period.

Megawaste

In April the Office terminated investigation of company Megawaste
Slovakia, s. r. 0. (hereinafter “Megawaste”) for the suspicion of the
violation of the Act on Protection of Competition. According to the
complaint the company Megawaste tried to edge its competitor,
company Chudovsky, a. s. (hereinafter “Chudovsky”), out of the mar-
ket when it refused to deposit municipal waste collected by the com-
pany Chudovsky on the municipal waste dump site Sverepec.

The complaintindicated that the company Megawaste, owner of the
dump site, had been willing to deposit waste produced by communes
- contracting partners of the company Chudovsky, on the dump site
under the condition that the waste would not be collected by the
company Chudovsky, but by the company Megawaste. The complaint
regarded this conduct as abuse of a dominant position by the com-
pany Megawaste.

The Office conducted an investigation into the market, assessed the
conduct of the company Megawaste and concluded that this com-
pany had not a dominant position on this market and therefore no
abuse of a dominant position could occur. For this reason the Office
terminated the investigation.

Slovglass - SPP

In the case Slovglass versus SPP, a. s. the Act was allegedly violated
when the company SPP, a. s. refused to conclude a contract with
company Slovglass for gas supply in January 2011. The company
Slovglass believed that SPP, a. s. had refused to conclude the con-
tract because it had learnt about their departure to a competitor gas
supplier. Slovglass had not concluded any contract for January with
any gas supplier, which had given rise to a risk of the disconnection
from gas supply and hence shutdown of production and high dam-
age to the company s property.

By investigation the Office arrived at the conclusion that company
Slovglass had repeatedly failed to fulfil its financial obligations
towards company SPP, a. s. resulting for it from the existing Gas Supply
Contract. The company SPP, a. s. tried to repeatedly handle this sit-

=/2011

VYROCNA SPRAVA ANNUAL REPORT

23




24

Seniu platobnej schopnosti dlhodobo nedochddzalo. Spolocnost SPP,
a.s., sa preto rozhodla zmluvny vztah so Slovglass nepred(Zit.

Ak si odberatel neplni svoje financné zdvazky a dodavatel mu preto
odmietne dalej doddvat tovar, povazuje sa to za objektivny dévod,
na zaklade ktorého sa dané konanie neposudzuje ako zneuzitie domi-
nantného postavenia. Nepreukazalo sa, Ze by motivom konania
spolocnosti SPP, a. s. bola snaha wytlacit z trhu svojho konkurenta,
trad preto pripad ukondil.

Nitriansky samospravny kraj a ENERGO-SK

Urad presetroval, & konanim Nitrianskeho samospravneho kraja
(dalej len ,NSK”) a spolo¢nosti ENERGO-SK, a. s. (dalej len ,ENERGO-
SK*) zalozenej NSK za ticelom spravy energetickych zariadeni v ob-
jektoch organizacii NSK mohlo dbjst k poruseniu zdkona o ochrane
hospoddrskej sitaze. Stazovatel, prevadzkovatel Nemocnice Topol-
cany, n. o., ktory nemocnicu prevadzkoval na zaklade ndjomnej zmluvy
s NSK, namietal, ze NSK v sti¢innosti so spolocnostou ENERGO-SK
dondtil Nemocnicu Topol€any uzavriet nevyhodnt zmluvu o doddvke
a odbere tepla so spolocnostou ENERGO-SK, ¢im jej znemoznil zvolit
si vlastného dodavatela a racionalizovat naklady nemocnice. Dalej
trad preskdmaval, ¢ spolocnost ENERGO-SK tym, Ze nasledne pre-
sunula niektoré ¢innosti spravy energetickych zariadeni Nemocnice
Topol€any na dalsiu spolocnost, ktorou bola spoloénost ENERGYR
NITRA, s.r. 0., v konecnom dosledku nespésobila predrazenie na-
kladov pre nemocnicu. Po vyhodnoteni podkladov a informdcif drad
nezistil ziadne skutocénosti, ktoré by nasvedcovali tomu, ze doslo
k zneuzitiu dominantného postavenia alebo k inému obmedzeniu
stitaze, a preto sa podnetom dalej nezaoberal.

Presetrovanie v oblasti zberu elektroodpadu

PMU SR ukonéil presetrovanie mozného porusenia pravidiel
hospodarskej sitaze pri zbere elektroodpadu. V marci 2011 Minis-
terstvo Zivotného prostredia SR na Ziadost krajskych a obvodnych
tradov Zivotného prostredia nestihlasilo so zberom elektroodpadu
v priestoroch dradov, verejnych instittcii a skolskych zariadent.

Podla § 39 zdkona €. 136/2001 Z. z. o ochrane hospodarskej sitaze
organy Statnej spravy, (zemnej samospravy a zaujmovej samospravy
nesmu zvyhodnovat ur¢itého podnikatela alebo inym spésobom
obmedzovat sitaz.

Urad presetroval, & uvedenym konanim dochddza k zvyhodfovaniu

niektorych podnikatelov. Dospel k zveru, Ze stanovisko Minister-
stva Zivotného prostredia SR nezvyhodnilo urcitého podnikatela, ani
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uation in the past, but solvency of the company had not improved
for a long period. The company SPP, a.s., therefore decided not to
prolong the contractual relationship with Slovglass.

When a customer fails to fulfilits financial obligations and the sup-
plier therefore refused to supply goods to him, it is regarded as an
objective reason, on the basis of which the conduct in question is not
regarded as abuse of a dominant position. It was not proved that the
motive of conduct of the company SPP, a. s. had been the effort to
edge its competitor out of the market. For this reason the Office ter-
minated this case.

Nitra self-governing region and ENERGO-SK

The Office investigated whether the conduct of the Nitra self-gov-
erning region (hereinafter “NSK*) and company ENERGO-SK, a. s.
(hereinafter “ENERGO-SK") founded by NSK for the purpose of
administration of energy facilities in buildings of organizations of
NSK could have led to the violation of the Act on Protection of Com-
petition. The complainant, operator of the hospital Nemocnica
Topolcany, n. 0., who operated the hospital under the lease contract
with NSK, objected that NSK in cooperation with ENERGO-SK had
made Nemocnica Topol¢any to conclude a disadvantageous heat
supply contract with company ENERGO-SK, thus preventing it from
choosing its own supplier and rationalizing costs of the hospital. The
Office further examined whether company ENERGO-SK had not
caused the increase of costs of the hospital by transferring certain
activities of administration of energy facilities of Nemocnica
Topol¢any to other company, ENERGYR NITRA, s. r. 0. After the eval-
uation of documents and information the Office found no indications
showing abuse of a dominant position or other restriction of the
competition, so it did not deal with the complaint any further.

Investigation of electrical waste collection

AMO SR terminated its investigation of potential violation of the
competition rules in electrical waste collection. In March 2011 the
Ministry of Environment of SR at request of regional and district
environmental authorities did not give approval to electrical waste
collectionin the premises of offices, publicinstitutions and schools.

According to § 39 of Act No. 136,/2001 Coll. on Protection of Compe-
tition government, state administration authorities, local self-admi-
nistration authorities and special interest bodies must not give
advantage to certain undertakings or otherwise restrict competition.

The Office investigated whether this conduct does not give advan-
tage to certain undertakings. It concluded that the opinion of the
Ministry of Environment of SR had not given advantage to certain



nesmerovalo voci konkrétnemu podnikatelovi, ale tykalo sa zberu
elektroodpadu v priestoroch Gradov, verejnych instittcii a Skolskych
zariadeni a smerovalo voci vietkym podnikatelom, ktori by mohli mat
zdujem o tdto formu zberu elektroodpadu.

Ministerstvo Zivotného prostredia SR iniciovalo zjednodusenie zberu
elektroodpadu vytvorenim Standardnych podmienok pre zber drob-
nych elektrospotrebicov a mobilnych telefonov v priestoroch skél,
nemocnic, obecnych dradov ¢i zoologickych zahrad. Podobny systém
zberu funguje napr. aj v Ceskej republike, kde sa do neho zapojilo
1600 Skolskych zariadent.

Urad podporuje moznost zberu elektroodpadu tymto spésobom
a dospel k zaveru, Ze nie je dévod na konanie v danej veci podla
zdkona o ochrane hospodarskej stitaze, preto presetrovanie ukondil.

undertaking or had not been directed to a particular undertaking,
but that it had concerned electrical waste collection in the premises
of offices, public institutions and schools and that it had been
directed towards all undertakings that might have been interested
in this form of electrical waste collection.

The Ministry of Environment of SR initiated a simplification of elec-
trical waste collection by creation of standard conditions for small
electricappliances and mobile telephones in the premises of schools,
hospitals, municipal authorities or zoological gardens. A similar col-
lection scheme is operated e.g. in the Czech Republic where 1600
schools participatein it.

The Office furthers the possibility of electrical waste collection in
this manner and concluded that a reason for initiation of proceedings
in this matter according to the Act on Protection of Competition does
not exist. For this reason the Office terminated the investigation.
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Prostrednictvom kontroly koncentrdcif trad skima dopady velkych
transakcii flizii a akvizicii na Struktdru trhov. Koncentrdcie st nastro-
jom externého rastu firiem a zvySovania efektivnosti podnikatelov
a nie sti zakazané. Urad takéto operacie posudzuje z pohladu mozného
vytvorenia vyznamnych prekazok efektivnej stitaze na trhoch.

V posudzovanom obdobf bolo tradu ozndmenych 37 ekonomickych
transakcif. V 16 pripadoch vyuzil tirad Usmernenie PMU SR o pred-
notifikacnych kontaktoch, ktoré umozniuji podnikatelom konzultovat
pripravované transakcie s Giradom a tak zrychlit proces posudzova-
nia ozndamenych koncentracii. V jednom pripade drad koncentrdciu
schvalil s podmienkami.

Through control of concentrations the Office examines impacts of
large mergers and acquisitions on the structure of markets. Concen-
trations are a tool of external growth of companies and of increas-
ing the effectiveness of undertakings. They are not prohibited. The
Office assesses these operations from the view of potential creation
of important barriers to effective competition on the markets.

In the period under review 37 economic transactions were notified
to the Office. In 16 cases the Office used the Guideline of AMO SR on
pre-notification contacts that provide the undertakings with an
opportunity to consult prepared transactions with the Office and
hence speed up the process of assessment of notified concentrations.
In one case the Office approved a concentration with conditions.

PREHLAD AKTIVIT URADU V OBLASTI POSUDZOVANIA KONCENTRACII ZA ROK 2011
OVERVIEW OF THE OFFICE'S ACTIVITIES IN THE AREA OF ASSESSMENT OF CONCENTRATIONS IN 2011

Pocet rozhodnuti
(suhlas
s koncentraciou)
Number of decisions
(approval to
concentration)

Vseobecné
Setrenia

Celkovy pocet
rozhodnuti
Total number
of decisions

Spravne konania
Administrative
proceedings

General
investigations

24+1 (s podm.)
24+1 (with condition)

Pocet rozhodnuti
(zakazanie
koncentracie)
Number of decisions
(prohibition
of concentration)

Pocet rozhodnuti
(zastavenie konania)
Number of decisions

(stopping
the proceedings)

Pocet rozhodnuti
(pokuty a iné)
Number of decisions
(fines and others)

Vybrané pripady riesSené v roku 2011

Koncentracia Holcim a VSH

Koncentracia spocivajlca v ziskani priamej vylucnej kontroly pod-
nikatela HOLCIM Auslandbeteiligungs GmbH, Spolkova republika
Nemecko (dalej len ,,Holcim”) nad podnikom podnikatela Vyichodo-
slovenské stavebné hmoty, a. s., Turia nad Bodvou (dalej len
4VSH*), bola prvd od zverejnenia Smernice o podmienkach a povin-
nostiach na stranke tradu v roku 2006, ktord drad schvalil s pod-
mienkami a povinnostami.

V tomto pripade bolv rdmci ukladania podmienok a povinnosti taktiez
prvykrat pouzity institlt oddeleného spravcu ako aj zakaz imple-
mentovat koncentrdciu pred splnenim podmienok a povinnosti
uloZenych dradom.

Holcim ako clen skupiny spolo¢nosti pod kontrolou Holcim Ltd. péso-
bil v Slovenskej republike prostrednictvom svojej dcérskej spoloc-
nosti Holcim (Slovensko) a. s., Rohoznik v oblasti vyroby a predaja
volne lozeného a baleného cementu, transportbheténu, kameniva
a prepravnych sluzieb.

VSH bola slovenska spolocnost, ktorda pésobila hlavne v oblasti
vyroby a predaja volne lozeného a baleného Sedého cementu. Tak-
tieZ VSH posobila v oblasti vyroby a predaja transportbeténu,
kameniva a prepravnych sluzieb.

Selected cases dealt within 2011

Concentration of Holcim and VSH

The concentration consisting in gaining a direct exclusive control by
the undertaking HOLCIM Auslandbeteiligungs GmbH, Federal Repub-
lic of Germany (hereinafter “Holcim“) over the undertaking chodo-
slovenské stavebné hmoty, a. s., Turia nad Bodvou (hereinafter
“VSH*) was the first concentration since the publication of the Direc-
tive on Conditions and Obligations on the Office s website in 2006,
that the Office approved with conditions and obligations.

In this case, during imposition of conditions and obligations, the
concept of trustee and the prohibition to implement a concentration
before the fulfilment of conditions and obligations imposed by
a decision of the Office were used for the first time.

Holcim as a member of a group of companies controlled by Holcim
Ltd. operated in the Slovak Republic through its subsidiary Holcim
(Slovensko) a. s., Rohoznikin the area of production and sale of bulk
and packed cement, truck-mixed concrete, aggregates and transport
services.

VSH was a Slovak company that operated particularly in the area of
production and sale of bulk and packed grey cement. VSH was also
engaged in production and sale of truck-mixed concrete, aggregates
and transport services.
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Urad analyzoval dopady koncentrécie na viaceré relevantné trhy
a zistil, Ze koncentracia negativne ovplyvni efektivnu hospodarsku
stitaz na relevantnom trhu vyroby a predaja Sedého cementu v SR.
Ako dosledok uvedeného Urad identifikoval prekdzky efektivnej
hospodadrskej stitaze taktiez na relevantnom trhu vyroby a predaja
transportbeténu na prislusnych Gzemiach v SR.

Na zaklade vyzvy dradu podnikatel Holcim navrhol podmienky a s nimi
slivisiace povinnosti vedtce k odpredaju Termindlu Vlkanova v roz-
sahu nevyhnutnom na zabezpecenie Zivotaschopnosti a konkurencie-
schopnosti preddvaného podnikania.

Urad otestoval, & st navrhované podmienky dostatoéné a efektivne
na to, aby koncentraciou podnikatel Holcim neziskal ani neposilnil
dominantné postavenie, ktorého désledkom by boli vyznamné
prekazky efektivnej hospodarskej stitaze na prislusnych relevantnych
trhoch.

Na zdklade testovania na trhu ako aj z informdcii ziskanych v sprav-
nom konani trad zistil, Ze k sttaznym problémom nedéjde v pripade
odpredaja Termindlu Vlkanova nezdvislému nadobddatelovi, ktory
nie je prepojeny s Gcastnikmi koncentracie a ich ekonomickymi
skupinami. Sdcasne bolo nevyhnutné, aby vhodny nadobddatel mal
skdsenosti, ako aj stimul a moznost udrziavat a rozvijat prislusné
podnikanie a bol schopny vyviniit efektivny konkurencny tlak na pod-
nikatela Holcim po realizacii koncentracie na relevantnom trhu
vyroby a predaja Sedého cementu. Odpredaj Terminalu Vlkanova
vhodnému nadobddatelovi podliehal schvéleniu dradom.

Vzhladom na obmedzeny pocet vhodnych nadobddatelov odpreda-
vaného podnikania, trad v rozhodnuti aplikoval ustanovenie zdkona,
na zdklade ktorého Gcastnici koncentrdcie nesmd vykonavat prava
a povinnosti vyplyvajlice z koncentracie aZ do splnenia uloZenej pod-
mienky.

Rozhodnutie s podmienkami a povinnostami nadobudlo pravoplatnost.

Henkel a Tiande

Urad posudzoval koncentraciu spoéivajiicu vo vytvoreni plno-
funkéného spoloéného podniku podnikatelov Henkel Hong Kong
Holding Limited, Hongkong a Tiande Chemical Holdings Limited,
Hongkong.

Henkel je nepriamou dcérskou spolocnostou Henkel AG & Co. KGaA,
materskej spolocnosti v rdmci skupiny Henkel so sidlom v Nemecku
(dalej len "Skupina Henkel"). Skupina Henkel pdsobi na celom svete
a pondka popredné znacky aj technolégie v troch obchodnych oblas-
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The Office analyzed impacts of the concentration on several relevant
markets and found that the concentration would negatively influ-
ence the effective competition on the relevant market of production
and sale of grey cement in SR. As a consequence of this, the Office
identified barriers to effective competition also on the relevant mar-
ket of production and sale of truck-mixed concrete within the respec-
tive territories in SR.

Upon the call of the Office, the undertaking Holcim proposed con-
ditions and related obligations leading to the sale of the Vlkanova
Terminal within a scope necessary for achievement of viability and
competitiveness of the sold business.

The Office tested whether the proposed conditions were sufficient
and effective enough to prevent the undertaking Holcim from
acquiring or strengthening a dominant position as a result of the
concentration, which would create important barriers to effective
competition on the respective relevant markets.

On the basis of market testing and information received in the
administrative proceedings the Office found that competition prob-
lems would not arise in case of the sale of the Vlkanova Terminal to
an independent transferee who is not related to the parties to the
concentration and their economic groups. It was also necessary for
the suitable transferee to have experiences and an incentive and
opportunity to maintain and develop the respective business and to
be able to exert an effective competitive pressure on the undertaking
Holcim after the implementation of concentration on the relevant
market of production and sale of grey cement. The sale of the Vlkanova
Terminal to a suitable transferee was subject to approval by the Office.

In view of the limited number of suitable transferees of the sold busi-
ness the Office applied in its decision the provision of the law,
according to which the parties to a concentration must not exercise
the rights and obligations resulting from the concentration until the
fulfilment of the imposed condition.

The decision with conditions and obligations entered into force.

Henkel and Tiande

The Office assessed a concentration consisting in the foundation of
a fully functional joint venture of undertakings Henkel Hong Kong
Holding Limited, Hongkong, and Tiande Chemical Holdings Limited,
Hongkong.

Henkel is an indirect subsidiary of Henkel AG & Co. KGaA, a parent
company of the Henkel group with seat in Germany (hereinafter
"Henkel Group"). The Henkel Group operates all around the world
and offers leading brands and technologies in three commercial



tiach: pracie a Cistiace prostriedky, kozmetika a toaletné potreby
a adhezivne technoldgie. Na tGzemi Slovenskej republiky pdsobf
dcérska spolocnost Henkel Slovensko, spol. s r.o..

Tiande je investicnou holdingovou spolo¢nostou, ktord nevykonava
Ziadnu priamu obchodnd ¢innost. Md tri vyrobné dcérske spolocnosti
a jednu predajni dcérsku spoloénost v Cine (dalej len "Skupina
Tiande"). Skupina Tiande sa zaobera predovsetkym vyrobou, vysku-
mom a vyvojom, predajom a distriblciou chemickych produktov. Pro-
dukty je mozné rozdelit do piatich Sirsich kateg6rii, konkrétne ide
o kyselinu kyanoacetdtovt a esterové produkty, alkoholové produkty,
kyselinu chléroctovi a odvodené produkty, jemné petrochemické
produkty a iné vedlajsie produkty.

Skupina Tiande nevykonava Ziadnu priamu obchodnd cinnost.
Spolocny podnik WFOE bude primarne vyrabat, pontkat a predavat
velké objemy CA monomérov pre vyuZzitie pri vyrobe sekundovych
lepidiel, primdrne pre ¢insky trh.

Po vyhodnoteni vsetkych ziskanych podkladov a informacif trad kon-
centrdciu schvalil.

Urad zistil, ze sicastou Zmluvy sii aj obmedzenia siitaze a to (i)
zdvazky nekonkurovania materskych spolocnosti, ktoré budd kon-
trolovat spolocny podnik voci spolo¢nému podniku a (i) zdkaz
pontikat zamestnanie zamestnancom spolocného podniku zo strany
materskych spolocnosti tohto podniku.

Podla § 12 ods. 8 zdakona o ochrane hospodarskej stitaze, rozhodnu-
tie podla § 12 ods. 1 aZ 3 zakona o ochrane hospodarskej stitaze sa
vztahuje aj na obmedzenia sitaze, ktoré s koncentrdciou priamo
slvisia a st nevyhnutné na jej uskutocnenie.

Urad posudzoval, ¢ zavizky zo Zmluvy a predlozenych priloh Zmluvy
mozno povazovat za obmedzenia, ktoré s predmetnou koncentraciou
priamo sdvisia a st nevyhnutné na jej uskutocnenie, tak ako to
vyplyva zo smernice tdradu Obmedzenia hospodarskej sitaze, ktoré
s koncentrdciou priamo sdvisia a st nevyhnutné na jej uskutocnenie,
ktord je zverejnena na www stranke dradul.

Podla tejto smernice zavazky tykajdce sa ndkupu a predaja medzi
materskymi spolocnostami a spolo¢nym podnikom mézu byt povazo-
vané za obmedzenia priamo slvisiace a nevyhnutné na uskutocne-
nie koncentrdcie, avsak trvanie zavazku nakupu alebo predaja musi
byt limitované na dobu nevyhnutnd na nahradenie vztahu zavislosti,
maximalne na dobu 5 rokov.

Zaroven zavazky nakupu a predaja zarucujdce exkluzivitu, tykajice
sa neobmedzeného mnozstva doddvok alebo nakupov, uprednos-
tiujlce urcitych doddvatelov alebo kupujlcich sa zvycajne nedaji
povazovat za nevyhnutné na uskutocnenie koncentracie.

areas: washing and cleaning products, cosmetics and toilet articles
and adhesive technologies. The subsidiary Henkel Slovensko, spol.
s r.0. operates within the territory of the Slovak Republic.

Tiande is an investment holding company that does not carry out any
direct business activity. It has three production subsidiaries and one
distribution subsidiary in China (hereinafter "Tiande Group"). The
Tiande Group is specialized in production, research and develop-
ment, and distribution of chemical products. Its products can be
divided into five broader categories: cyanoacetic acid and ester
products, alcohol products, chloroacetic acid and derived products,
fine petrochemical products and other by-products.

The Tiande Group is not engaged in any direct business. The joint
venture WFOE will primarily produce, offer and sell large volumes of
CA monomers for use in production of quick-acting glues, especially
for the Chinese market.

After the evaluation of all received documents and information the
Office approved this concentration.

The Office found that the Contract contains restrictions of competi-
tion, particularly (i) non-compete obligations of the parent compa-
nies that will control the joint venture, towards the joint venture and
(ii) prohibition of offering employment to employees of the joint
venture on the part of its parent companies of this undertaking.

According to § 12 (8) of the Act on Protection of Competition the
decision pursuantto § 12 (1) to (3) of the Act on Protection of Com-
petition also applies to restrictions of competition relating directly
to a concentration and being essential for its realisation.

The Office assessed whether obligations from the Contract and sub-
mitted annexes to the Contract could be regarded as restrictions
relating directly to a concentration and being essential for its reali-
sation, as it results from the Office “s directive Restrictions of Com-
petition Relating Directly to a Concentration and Being Essential for
its Realisation, published on the website of the Office?.

According to this directive obligations concerning the purchase and
sale between parent companies and a joint venture can be regarded
as restrictions directly relating to and being essential for the reali-
sation of concentration, but duration of the obligation of purchase
or sale must be limited to a period necessary for a substitution of the
relationship of dependency, but not more than 5 years.

At the same time, obligations of purchase and sale that guarantee
the exclusivity concern an unlimited number of supplies or purchases
and favour certain suppliers or purchasers and they usually cannot
be regarded as essential for the realisation of concentration.

! http://www.antimon.gov.sk/165/smernice-a-usmernenia.axd
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Urad v rozhodnuti konstatoval, Ze zavizky o nekonkurovani mater-
skych spolocnosti, ktoré budd kontrolovat spoloény podnik voci
spolocnému podniku a zdékaz pontkat zamestnanie zamestnancom
spolocného podniku zo strany materskych spolocnostitohto podniku,
je mozné povazovat za obmedzenia sttaze, ktoré s koncentraciou
priamo svisia a st nevyhnutné na uskutocnenie tejto koncentracie
po dobu trvania spolo¢ného podniku do tej miery, pokial sa tykaji
vyrobkov a sluZieb a Gizemia uvedenych v Zmluve.

Urad vsak zaroven zistil, ze pokial ide o zmluvu, ktord je prilohou
Zmluvy, tdto nemdZe byt povazovand za obmedzenie priamo slvisiace
s koncentraciou a nevyhnutné na jej uskutocnenie a nie je pokryta
tymto rozhodnutim. S ohladom na vyssie uvedené tito zmluva pod-
lieha posideniu podla ustanovenia § 4 a 6 zdkona o ochrane
hospodarskej siitaze, pripadne Clanku 101 a 102 Zmluvy o fungovani
Eurdpskej tnie.

Caterpillar/MWM

Uradu bola v roku 2010 ozndmend koncentracia podnikatelov Cater-
pillar Inc., Spojené Staty americké (dalej len ,Caterpillar”) a MWM
Holding GmbH, Nemecko (dalej len ,MWM*).

V priebehu spravneho konania vo veci koncentrdcie podnikatelov
Caterpillar MWM Eurépska komisia ozndmila ¢lenskym Statom, Ze
nemecky sitazny orgdn Bundeskartellamt podal Eurépskej komisii
Ziadost o posttipenie podla cldnku 22 Nariadenia ¢. 139/2004 (dalej
len ,Nariadenie”) v pripade koncentracie podnikatelov Caterpillar
a MWM a k prvotnej ziadosti nemeckého sttazného organu sa je
mozné pripojit.

Navrhovanou koncentraciou dochddzalo k horizontdlnemu prekry-
tiu najma v oblasti plynowych elektrocentrdl pohananych piestovym
motorom (dalej len ,REGS”) pre decentralizovanu dodavku energie.
Priestorovy relevantny trh bol vymedzeny priestorom EHS.

Urad sa k prvotnej Ziadosti nemeckého siitazného organu Bun-
deskartellamt pripojil a poziadal Eurépsku komisiu o posudzovanie
pripadu.

Eurépska komisia informovala drad, Ze postipenie je pripustné,
nakolko spliia poziadavky stanovené v élanku 22(2) a 22(3) Naria-
denia, t.,j. Ziadost Gradu bola dorucend v stanovenej lehote a kon-
centrdcia ovplyviiuje obchod medzi ¢lenskymi Statmi a hrozi, Ze
znacne ovplyvni hospodarsku sdtaz na Gzemi clenského Statu alebo
Stdtov, ktoré podavaju Ziadost. Eurépska komisia sa preto rozhodla
preskdmat koncentrdciu podnikatelov Caterpillar a MWM na zaklade
Nariadenia.
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Inits decision the Office stated that non-compete obligations of parent
companies, that will control the joint venture, towards the joint ven-
ture and the prohibition of offering employment to employees of the
joint venture on the party of parent companies of this undertaking
can be regarded as restrictions of competition relating directly to a
concentration and being essential for its realisation during the
period of existence of the joint venture as far as they concern the
products, services and territory set forth in the Contract.

But the Office also found that the contract, that forms an annex to
the Contract, could not be regarded as a restriction directly to a con-
centration and being essential for its realisation and it is not covered
by this decision. In view of the aforesaid this contract is subject to
assessment pursuant to the provisions of § 4 and § 6 of the Act on
Protection of Competition, or Article 101 and Article 102 of the
Treaty on the Functioning of the European Union.

Caterpillar/MWM

In 2010, concentration of undertakings Caterpillar Inc., United
States of America (hereinafter “Caterpillar”) and MWM Holding
GmbH, Germany (hereinafter “MWM*”) was notified to the Office.

During the administrative proceedings in matter of concentration of
the undertakings Caterpillar MWM the European Commission
informed the Member States that the German competition authority
Bundeskartellamt had submitted to the European Commission the
request for referral under Article 22 of the Regulation No. 139/2004
(hereinafter “Regulation”) in case of concentration of the under-
takings Caterpillarand MWM and that other countries had an oppor-
tunity to join the first request of the German competition authority.

The proposed concentration caused a horizontal overlapping, espe-
ciallyin the area of gas power plants driven by piston engine (here-
inafter “REGS”) for decentralized energy supply. The geographical
relevant market was determined by the area of EEC.

The Office joined the first request of the German competition
authority Bundeskartellamt and requested the European Commis-
sion for assessment of the case.

The European Commission informed the Office that a referral was
admissible because it fulfilled the requirements set forth in Article
22(2) and Article 22(3) of the Regulation, i.e. the request of the
Office had been delivered within the prescribed period and the con-
centration influenced trade between the Member States and gave
rise to the risk that it would significantly influence competition in
the territory of the Member State or Member States submitting the
request. The European Commission therefore decided to examine the
concentration of undertakings Caterpillar and MWM according to the
Regulation.



Ndsledne drad spravne konanie vo veci koncentrdcie podnikatelov
Caterpillar a MWM v siilade s § 32 ods. 2 pism. j) zdkona zastavil
rozhodnutim ¢. 2011/ZK/3/1/005 zo dia 16. februara 2011.

V predmetnom pripade doslo zo strany dradu po prvykrat k Gspesnej
aplikacii cldnku 22 Nariadenia.

Subsequently the Office stopped the administrative proceedings in
matter of concentration of the undertakings Caterpillarand MWMin
accordance with § 32 (2) (j) of the Act by its Decision No.
2011/ZK/3/1/005 of 16 February 2011.

In this case the Office successfully applied Article 22 of the Regula-
tion for the first time.
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VoGi prvostupinovému rozhodnutiu majd Gcastnici konania moznost
podat rozklad. O rozklade rozhoduje Rada dradu - kolektivny
rozhodovaci organ, ktory md 7 clenov, z toho 5 externych expertov.
V roku 2011 boli ¢lenmi Rady dradu predsednicka Gradu Danica
Paroulkovd, podpredsednicka tradu Daniela Zemanovicova, Peter
Kriska, Katarina Kalesna, Eleonéra Fendekovad, Karol Morvay a Mar-
tin Labaj. Po uplynuti funkéného obdobia predsednicky Gradu pocnic
10. novembrom 2011 do funkcie predsedu Rady Gradu nastipil
predseda Gradu Tibor Menyhart.

Po doruceni rozkladu Gcastnika konania Rada Gradu preveri postup
prvostupiového organu, zaoberd sa namietkami a v pripade potreby
doplni dokazovanie. Rada vydava druhostupfiové rozhodnutie,
pricom modZze rozhodnutie prvého stupna potvrdit, zmenit, zrusit
v celom rozsahu, i zastavit konanie z procesnych dovodov.

Celkovo druhostupiiovy organ vydal 5 rozhodnuti a udelil pokuty vo
vySke 9 263 946 EUR.

The parties to the proceedings can lodge an appeal against the first-
instance decision. The decision is decided by the Council of the Office -
a collective decision-making body composed of 7 members, of which
5 external experts. In 2011 members of the Council of the Office
were Danica Paroulkovd, Chairwoman of the Office, Daniela Zemano-
vicovd, Deputy Chairwoman of the Office, Peter Kriska, Katarina
Kalesnd, Eleondra Fendekovd, Karol Morvay and Martin Labaj. After
the expiration of the term of the Chairwoman of the Office, Tibor
Menyhart, Chairman of the Office, took up the office of the Chair-
man of the Council of the Office starting from 10 November 2011.

Following the delivery of an appeal of a party to the proceedings the
Council of the Office will review the procedure of the first-instance
body, deal with objections and complete evidence if necessary. The
Councilissues a second-instance decision. The Council of the Office
may uphold, change or annulin full extent the first-instance deci-
sion or stop the proceedings for procedural reasons.

The second-instance body issued 5 decisions and imposed fines
totalling EUR 9 263 946.

PREHL'AD AKTIVIT URADU V RAMCI DRUHOSTUPNOVYCH KONANT V ROKU 2011
OVERVIEW OF THE OFFICE'S ACTIVITIES IN SECOND-INSTANCE PROCEEDINGS IN 2011

Pocet rozhodnuti
(potvrdené prvostupiiové
rozhodnutia)
Number of decisions
(upheld first-insurance
decisions)

Celkovy pocet
rozhodnuti

Total number of

decisions . .
decision )

Pocet rozhodnuti (zmena
prvostupiového rozhodnutia)
Number of decisions
(change of first-instance

Pocet rozhodnuti (zrusenie
rozhodnutia a vratenie
na opatovné konanie prvému
stupnu alebo zastavenie
prvostupiového rozhodnutia)
Number of decisions
(first-instance decisions annulled
and returned to the first-instance
body for new proceedings or stopped)

Pocet rozhodnuti
(Iné)
Number of decisions
(Others)

Vybrané pripady riesené v roku 2011

UloZenie pokuty podnikatelovi Marianum

Na zdklade rozsudku Najvyssieho sidu SR (dalej len ,sdd”) sa Rada
Gradu opdtovne zaoberala pripadom zneuzitia dominantného
postavenia podnikatelom Marianum.

Std vo svojom rozsudku vecne potvrdil povodné rozhodnutie Rady
tradu v spojeni s prvostupiiovym rozhodnutim, pokial'ide o praktiky,
ktoré boli oznacené ako zneuzivanie dominantného postavenia. Pod-
nikatel Marianum vylucoval konkurencné pohrebnictva tym, Ze im
neumoziioval poskytovat niektoré pohrebné sluzby (ako napr. ¢innost
obradnika, nosicov pri pohrebe) v nim spravovanych priestoroch

Selected cases dealt with in 2011

Imposition of fine on undertaking Marianum

By virtue of a judgment of the Supreme Court of SR (hereinafter
“court”) the Council of the Office again dealt with the case of abuse
of a dominant position by the undertaking Marianum.

The court in its judgment objectively upheld the initial decision of
the Council of the Office in combination with the first-instance deci-
sion, as regards practices that were designated as abuse of a domi-
nant position. The undertaking Marianum excluded other rival
funeral undertakings by not allowing them to provide certain funeral
services (e.g. services of the master of ceremony, bearers during a
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cintorinov a krematdria. Zaroven poskodzoval priamo spotrebitelov
lictovanim neoddvodnenych poplatkov, a to poplatku za likvidaciu
kvetinovych darov po pohrebe a poplatku za odstrdanenie starého
nahrobku pri prenajati miesta na cintorine, ktory bol Gctovany
novému najomcovi.

Rovnako sud potvrdil aj spravnost aplikacie takzvanej generdlnej
klauzuly na posudzované praktiky. KedZe zakonom vymenované typy
zneuzitia dominantného postavenia si len demonstrativne uve-
denymi prikladmi najcastejsie sa vyskytujlcich protistitaznych prak-
tik, drad aplikuje generdlnu klauzulu, ktord zakazuje akékolvek
zneuzivanie dominantného postavenia na trhu, na ostatné
~nepomenované” pripady.

Std zrusil vyrok o uloZeni pokuty z dévodu nedostatocne zisteného
skutkového stavu a nespravneho pravneho postdenia veci a v tejto
Casti vratil vec na dalSie postidenie Rade Gradu. Zdklad argumenta-
cie sidu spocival v potrebe zachovania principu predvidatelnosti pri
sankcionovani podnikatelov. Ak drad aplikuje generdlnu klauzulu,
t.j. ide o typ zneuzivania dominantného postavenia, ktory nespada
pod niektory zo zdkonom demonstrativne uvedenych prikladov,
dominantny podnikatel neméZze podla sidu predvidat, Ze takéto
konanie je zneuzitim dominantného postavenia na trhu, za ktoré mu
hrozi sankcia.

V silade s pravnym ndzorom stdu sa Rada zaoberala moznostou
uloZenia pokuty, ak sa aplikuje generdlna klauzula na posudzované
praktiky dominanta. Na zaklade analyzy rozsudku sddu, minulej
judikatdry slovenskych stdov ako aj porovnanim zahrani¢nych prav-
nych Gprav z oblasti hospodarskej sitaze a judikatdry Eurépskeho
stidneho dvora dospela Rada k zaveru, Ze dodrzanie principu pred-
vidatelnosti je potrebné skimat vzhladom na kazdy posudzovany
pripad. Aplikacia generalnej klauzuly neznamend preto automaticky
v kazdom pripade nedodrZanie principu predvidatelnosti.

Vzhladom na okolnosti tohto pripadu Rada nasledne preskimavala,
¢i mohol podnikatel Marianum predvidat, Ze jeho konanie je prob-
lematické z pohladu ochrany hospodarskej sitaze a méze byt posu-
dené ako zneuzitie dominantného postavenia na trhu. Vyuzila pritom
teoretické vychodiska bezne uplatiiované v sivislosti s postidenim
kritérif zachovania principu predvidatelnosti na eurdpskej drovni,
ktoré boli potvrdené aj Eurépskym sidnym dvorom.

Bolo zistené, Ze podnikatel Marianum bol dcastnikom spravnych
konani pred dradom uz v minulosti, hoci mu nebola uloZend sankcia.
Vzhladom na obsah a povahu posudzovaného konania neslo o prak-
tiky, ktoré by predstavovali névum, kedZe trad uz v minulosti riesil
podobné typy praktik, hoci tykajlice sa inych sektorov. Nemenej vyz-
namnou skutocnostou je, Ze drad v minulosti zasahoval i priamo
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funeral) in cemeteries and crematoriums administered by it. It also
directly harmed customers by charging unjustified fees, particularly
a fee for disposal of floral tribute after the funeral and a fee for the
removal of old tombstone in case of the lease of a plotin a cemetery,
which was charged to the new lessee.

The court also confirmed the correctness of the application of so-
called general clause to assessed practices. As the types of abuse of
a dominant position specified by the Act are only demonstratively
enumerated examples of the most frequent anticompetitive prac-
tices, the Office applies the general clause prohibiting any abuse of
a dominant position on the market to other “not specified” cases.

The court cancelled the verdict on imposition of a fine for the reason
of insufficiently established facts of the case and incorrect legal
assessment of the case and in this part returned the case to the
Council of the Office for reassessment. Arguments of the court were
based on the need to observe the principle of predictability when
penalising undertakings. If the Office applies the general clause, i.e.
the type of abuse of a dominant position does not fall under any of
the examples demonstratively enumerated by the Act, in the court s
view a dominant undertaking is unable to predict that such conduct
constitutes abuse of a dominant position on the market, for which
he can be penalised.

In accordance with the legal opinion of the court the Council dealt
with the possibility of imposition of a fine in case of the application
of the general clause to assessed practices of the dominant. On the
basis of analysis of the judgment of the court, the case law of Slovak
courts and a comparison of foreign regulations from the area of com-
petition and the case law of the European Court of Justice, the Coun-
cil concluded that observance of the principle of predictability
should be examined with regard to each assessed case. The applica-
tion of the general clause therefore does not automatically mean in
each case the violation of the principle of predictability.

In view of the circumstances of this case the Council subsequently
examined whether the undertaking Marianum could have predicted
thatits conduct was problematic from the view of protection of com-
petition and can be assessed as abuse of a dominant position on the
market. When doing so it used theoretical basis commonly used for
assessment of the criteria of observance of the principle of pre-
dictability at European level that were also confirmed by the Euro-
pean Court of Justice.

It was found that in the past the undertaking Marianum had been
a party to administrative proceedings before the Office, though no
sanction had been imposed on it. In view of the content and charac-
ter of the assessed proceedings the practices involved did not rep-
resent a novum, because the Office had dealt with similar types of
practices, though concerning other sectors. Itis not less important



v oblasti cintorinskych a pohrebnych sluzieb, a to voci praktikdm
dominanta, ktoré z hladiska ciela (vyltcenie konkurentov) boli
obdobné ako v tomto pripade.

Zo zistenej minulej praxe Gradu vyplynulo, Ze pre tento pripad pod-
nikatel Marianum mohol s dostato¢nou istotou predvidat, Ze jeho
konanie bude postidené ako zneuzitie dominantného postavenia.
Vychddzajlic z tohto zaveru Rada tradu opatovne preskimala vysku
pokuty, ktord po zhodnoteni zdvaznosti a dlzky trvania pro-
tipravneho konania predstavuje 235 200 EUR.

Zastavenie konania voci podnikatelom v sektore
predaja luxusnej kozmetiky a parfémov

Urad rozhodol o dohode obmedzujticej siita7 uzatvorenej medzi
spolo¢nostou FAnn-parfumérie, s. r. o. (dalej len ,FAnn-par-
fumérie”) a jej deviatimi odberatelmi. Podla prvostupriového
rozhodnutia Gradu podnikatelia porusili zdkon o ochrane
hospoddrskej sitaze tym, Ze uzavreli dohodu o urcent cien dalSieho
predaja. Takéto konanie sa podla Gradu uskuto¢riovalo jednak na
zdklade zmluvnych ustanoveni o povinnosti dodrziavat ceny
odpordcané FAnn-parfumérie a tiez na zdklade existencie vzdjom-
nych kontaktov a technickej podpory zo strany podnikatela FAnn-
parfumérie.

Na zdklade rozkladov podanych Gcastnikmi konania sa pripadom
zaoberala Rada dradu. Pri postdeni, ¢iide o dohodu o ureni cien
dalSieho predaja, vychddzala z principov uvedenych v Nariadeni
Komisie (EU) €. 330/2010 z 20. aprila 2010 o uplatiiovani élanku 101
ods. 3 Zmluvy o fungovani Eurépskej dnie na kategérie vertikalnych
dohdd a zostladenych postupov a Usmerneniach o vertikdlnych
obmedzeniach a z hodnotenia rizik obmedzenia sitaze vo vdzbe na
ich pozitivne dcinky. Podla Rady dradu bolo potrebné posudit
konanie dcastnikov konania v celkovom kontexte situdcie na trhu
a dopadov na hospoddrsku sttaz, spotrebitelov a spotrebitelsky bla-
hobyt. Dékladné poznanie daného trhu, drovne a fungovania sttaze
na fiom je nevyhnutnym predpokladom pre posidenie, ¢i konanie
podnikatelov ma@ negativne dopady na sitaz a spdsobuje ujmu
spotrebitelom.

Rada dradu doplnila dokazovanie o informacie poskytnuté doda-
vatelmi kozmetiky a parfémov a o informdcie o fungovani interne-
tového predaja. Na zaklade tychto informacii v spojeni s informaciami
o trhu, z ktorych vychadzal aj prvostupfiovy organ, dospela k zdveru,
Ze konanie nemd obmedzujlci charakter praktiky uréenia cien
dalieho predaja a nespliia podmienky na zékaz.

that in the past the Office intervened also directly in the area of
cemetery and funeral services, specifically against practices of a
dominant undertaking that were similar to those involved in this
case from the view of the purpose (exclusion of competitors).

From the established previous practice of the Office it resulted that for
this case the undertaking Marianum could have predicted with a suf-
ficient certainty that its conduct would be assessed as abuse of a domi-
nant position. Based on this conclusion, the Council of the Office re-
examined the amount of fine which, after the evaluation of severity
and duration of the illegal conduct, represents EUR 235 200.

Stopping of the proceedings against underta-
kings in the sector of sale of luxury cosmetics
and perfumes

The Office decided on the agreement restricting competition con-
cluded between the undertaking FAnn-parfumérie, s. r. o. (herein-
after “FAnn-parfumérie”) and its nine customers. According to the
first-instance decision of the Office the undertakings violated the
Act on Protection of Competition by concluding an agreement on fixing
resale prices. The Office stated that such conduct had occurred on
the basis of contractual provisions on the obligation to maintain
prices recommended by the undertaking FAnn-parfumérie and on
the basis of the existence of mutual contacts and technical support
on the part of the undertaking FAnn-parfumérie.

On the basis of appeals lodged by the parties to the proceedings the
case was dealt with by the Council of the Office. Its assessment of
the existence of an agreement on fixing resale prices was based on
the principles set forth in the Commission Regulation (EU) No.
330/2010 of 20 April 2010 on the application of Article 101 (3) of
the Treaty on the Functioning of the European Union to categories
of vertical agreements and concerted practices and in the Guidelines
on vertical restrictions, and on the evaluation of risks of a restric-
tion of competition in relation to their positive effects. The Council
of the Office believes that it was necessary to assess the conduct of
the parties to the proceedings in the context of market situation and
impacts on competition, consumers and consumer welfare. A thor-
ough knowledge of the relevant market, the level and the function-
ing of competition on the market is a prerequisite of assessment
whether a conduct of undertakings has negative impacts on compe-
tition and causes harm to consumers.

The Council of the Office completed evidence with information pro-
vided by the suppliers of cosmetic products and perfumes and with
information on the functioning of the sale via the Internet. Based
on this information in combination with market information that was
also relied upon by the first-instance body, the Council of the Office
concluded that the conduct had not a restrictive character of a prac-
tice of resale price fixing and that it did not fulfil conditions for the
prohibition.
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Pre postdenie dopadov na sttaz je potrebné poznat fungovanie trhu
a postavenie podnikatelov na iom. V tomto pripade islo o vertikdlny
vztah medzi podnikatelom Fann-parfumérie, s. r. 0. a deviatimi
nezdvislymi podnikatelmi, ktorych podiel na trhu je nizky. Pod-
nikatel Fann-parfumérie, s. r. 0., je vyznamnym a nosnym odbera-
telom kozmetiky a parfémov od dodavatelov do SR a vdaka tejto
pozicii ma schopnost vyjednat od dodavatelov vyhodné podmienky
nakupu produktov a tieto vyhody nasledne preniest na deviatich
podnikatelov. Vztah deviatich nezavislych podnikatelov s podnika-
telom Fann-parfumérie, s. r. 0. prindsal vyhody, ktoré sa prenasali aj
na zakaznikov, najma v podobe zefektivnenia distribu¢ného retazca,
moznosti poskytovat spotrebitelom Specidlne znizenia cien (zlavy
a akcie), ktoré by pre samostatni prevadzku boli ekonomicky
netinosné, rozsirenia sortimentu produktov, moznosti uplatnit vyhody
z vernostnych kariet a dalSich akcii aj v nezavislych predajniach
mimo siete Fann-parfumérie, s. r. 0.

V kontexte zistenych informacii o systéme fungovania trhu s koz-
metikou v SR Rada dradu dospela k zaveru, Ze systém spoluprdce
podnikatela Fann-parfumérie, s. r. 0. a deviatich podnikatelov
nevykazuje znaky protistitaznej praktiky a prindsa prospech pre
spotrebitela.

Vseobecne urcenie cien dalSieho predaja, ktoré bolo zakotvené v
Casti posudzovanych zmldv, vo svojej podstate predstavuje zavazné
obmedzenie sttaze, preto sa nimi sitazné institlcie zaoberaji a
takéto ujednania v zmluvdch preskdmavaji. V tomto pripade vsak
zistenia o fungovani trhu nepreukazali urcenie cien dalSieho predaja
s negativnym dopadom na sttaz a v neprospech spotrebitela. Rada
tradu preto spravne konanie zastavila.

Rozhodnutie nadobudlo pravoplatnost 15. 11. 2011.
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For assessment of impacts on competition it is also necessary to
know the functioning of the market and the market position of the
undertakings. In this case a vertical relationship existed between
the undertaking Fann-parfumérie, s. r. 0. and nine independent
undertakings whose market share is low. The undertaking Fann-par-
fumérie, s. . 0., isan important and core customer of cosmetic prod-
ucts and perfumes from suppliers to SR and thanks to this position
itis able to agree with suppliers on advantageous conditions of the
purchase of products and to transfer these advantages to the nine
undertakings. The relationship of the nine independent undertak-
ings with the undertaking Fann-parfumérie, s. r. 0. brought advan-
tages that were transferred to customers, particularly in the form of
increased effectiveness of the distribution chain, possibility to grant
special allowances to consumers (discounts and special offers) that
would be economically intolerable for the undertaking itself, exten-
sion of the range of products, possibility to use advantages from
loyalty cards and other campaigns also in independent shops out of
the network Fann-parfumérie, s. r. o.

In the context of collected information on the system of functioning
of the cosmetics market in SR the Council of the Office concluded
that the system of cooperation of the undertaking Fann-parfumérie,
s. 1. 0. and the nine undertakings did not show signs of an anticom-
petitive practice and brought benefits for the consumer.

The general resale price fixing embodied in some of the assessed
contracts represents a severe restriction of competition, therefore
competition institutions deal with them and examine such contrac-
tual provisions. But in this case findings on the functioning of the
market did not prove the existence of resale price fixing with nega-
tive impact on competition and to the detriment of the consumer.
The Council of the Office therefore stopped the administrative pro-
ceedings.

The decision entered into force on 15 November 2011.
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REVIEW OF THE
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Rozhodnutia Rady dradu nadobudnd pravoplatnost po dorucent
tcastnikom konania. V pripade, ak md podnikatel ndmietky voci
rozhodnutiu Rady dradu, méze podat zalobu na Krajsky sid v
Bratislave a vodi rozsudku krajského sidu podat odvolanie na
Najvyssi sid Slovenskej republiky.

V roku 2011 stdy rozhodli v 21 pripadoch. Z toho v 12 pripadoch
rozhodoval Krajsky sdd v Bratislave a v 9 Najvyssi stid Slovenskej
republiky.

Decisions of the Council of the Office enterinto force when delivered
to the parties to the proceedings. If an undertaking has objections
against a decision of the Council of the Office, it can file an action
to the Regional Court in Bratislava and lodge an appeal against the
judgment of the regional court to the Supreme Court of the Slovak
Republic.

In 2011 the courts decided in 21 cases, of which 12 cases were
decided by the Regional Court in Bratislava and 9 cases by the
Supreme Court of the Slovak Republic.

PREHL'AD PRAVOPLATNYCH ROZHODNUTI SUDOV V SUVISLOSTI S PRIPADMI PMU SR V ROKU 2011
OVERVIEW OF DECISION-MAKING PRACTICE OF COURTS IN SR IN CONNECTION WITH CASES OF THE OFFICE IN 2011

Nazov pripadu
Name of case

Cintoriny Komdrno
Cintoriny Komarno

Krajsky stid Bratislava (KS BA)
Regional Court Bratislava (RC BA)

Rozhodnutie KS BA
Decision of RC BA

Potvrdenie rozhodnutia PMU SR
Decision of AMO SR upheld

Nazov pripadu
Name of case

PHOENIX, zdravotnicke zdsobovanie, a. s.
PHOENIX, zdravotnicke zasobovanie, a. s.

Hlavné mesto Slovenskej republiky Bratislava
Capital City of the Slovak Republic Bratislava

Eustream, a. s.
Eustream, a. s.

Slovak Telekom, a. s.
Slovak Telekom, a. s.

Najvyssi stid Slovenskej republiky (NS SR)
Supreme Court of the Slovak Republic (SCSR)

Rozhodnutie NS SR
Decision of SCSR

Potvrdenie rozhodnutia PMU SR
Decision of AMO SR upheld

Zrusenie rozhodnutia PMU SR
Decision of AMO SR annulled

Zrudenie rozhodnutia PMU SR
Decision of AMO SR annulled

Zrudenie rozhodnutia PMU SR
Decision of AMO SR annulled
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Vybrané pripady rieSené v roku 2011

Neplnenie rozhodnutia o zakaze
koncentracie - Phoenix zdravotnicke
zasobovanie, a. s.

Najvyssi sid Slovenskej republiky sa zaoberal odvolanim Proti-
monopolného dradu SR proti rozsudku Krajského stidu v Bratislave,
kde Krajsky stid rozhodoval o Zalobe proti pokutovému rozhodnutiu
tradu v oblasti koncentracii?. ISlo o neplnenie rozhodnutia o zdkaze
koncentracie.

Krajsky std sice rozhodnutie dradu vecne potvrdil, avsak zaroven
vyuzil svoju diskrecnd pravomoc v rdmci plnej jurisdikcie a vyrazne
znizil pokutu uloZend podnikatelom3. Krajsky siid svoje rozhodnutie
odévodnil najma potrebou zachovania preventivnej funkcie ulozenej
penaznej sankcie. Podla sddu sa v rozhodnuti Protimonopolného
tradu SR zdérazinovala najma jej represivna funkcia. Najvyssi sid
Slovenskej republiky zmenil rozsudok Krajského stidu v Bratislave
tak, Ze zalobu zamietol a potvrdil uloZenie pokuty v povodnej vyske.

Najvyssi stid Slovenskej republiky sa v rozsudku vyjadroval najma k roz-
sahu preskiimavacej pravomoci sidu, najma v stvislosti s vyuzitim
plnej jurisdikcie pri znizeni ulozenej pokuty.

Podla Najvyssieho stidu Slovenskej republiky sid neposudzuje tGcel-
nost a vhodnost spravneho rozhodnutia. Pri preskdmavant sprav-
neho rozhodnutia skdma len to, ¢i uvdZenie nevybocilo z medzi
a hladisk ustanovenych zakonom, ¢ije v stlade s pravidlami logického
myslenia a ¢i podklady pre takyto dsudok boli zistené Gplne a riad-
nym procesnym postupom. Ak s tieto predpoklady splnené, neméze
stid z tych istych skutocnosti vyvodzovat iné alebo opacné zavery ako
spravny orgdn.

Z rozhodnutia tieZ vyplynulo, Ze pripadna zmena vysky uloZenej
pokuty musi byt odévodnena. Sid nemdze bez toho, aby sdm
uviedol, v com povazuje zavery spravneho organu za chybné, mylné
a bez konstatovania o porusenti zékona, sadm rozhodniit o primeranej
vyske sankcie.

Selected cases dealt with in 2011

Noncompliance with a decision on prohibition
of concentration - Phoenix zdravotnicke
zasobovanie, a. s.

The Supreme Court of the Slovak Republic dealt with the appeal of
the Antimonopoly Office of SR against the judgment of the Regional
Courtin Bratislava, where the Regional Court had decided on action
against a penalty decision of the Office in the area of concentra-
tions?. It concerned noncompliance with a decision on prohibition
of concentration.

The Regional Court objectively upheld the Office “s decision, but at
the same time used its discretionary power within full jurisdiction
and significantly decreased the fine imposed on the undertakings?.
The Regional Court justified its decision particularly by the need to
maintain the preventive function of imposed penalty. According to
the court “s findings, the decision of the Antimonopoly Office of SR
put special stress on its repressive function. The Supreme Court of
the Slovak Republic changed the judgment of the Regional Court in
Bratislava by dismissing the action and upholding the imposition of
fine at the initial amount.

In its judgment the Supreme Court of the Slovak Republic particu-
larly made comments on the scope of reviewing power of the court,
especially in relation to the use of full jurisdiction in case of a reduc-
tion of imposed fine.

The Supreme Court of the Slovak Republic believes that a court does
not assess the expediency and suitability of an administrative deci-
sion. When reviewing an administrative decision, it only examines
whether the judgment did not go beyond the limits and aspects pro-
vided by the law, whether it complies with the rules of logical think-
ing and whether information on which such judgment is based were
collected fully and through a proper procedure. If these conditions
are fulfilled the court should not draw different or opposite conclu-
sions from the same circumstances than the administrative court.

From the decision it also resulted that potential change in the
amount of imposed fine should be justified. The court must not
decide alone on an adequate amount of fine without explaining why
it regards conclusions of the administrative court as erroneous and
without stating a violation of the law.

~

Rozhodnutia . 2005/FH/3/1/061 a 2005/FH/R/2/090

~

w

Decisions No. 2005/FH/3/1/0612005/FH,/3/1/061 and 2005/FH/R/2/0902005/FH/R/2,/090
P6vodne v sdhrne predstavovala pokutu vo vyske cca 30 000 000 Sk (¢o u kazdého podnikatela predstavovalo 0,33 % a 0,34 % z obratu) na cca 500 000 Sk

uloZend zalobcovi (4. uz spojenym podnikatelom, pricom této pokuta predstavovala 0,0071 % a 0,024% z obratu povodne samostatnych podnikatelov).

w

Initially it represented a cumulative fine of SKK 30 mil. (which represented 0.33% and 0.34% of turnover for each undertaking) to approximately SKK

500 000 imposed on the plaintiff (i.e. on already merged undertakings, whereby this fine accounted for 0.0071 % and 0.024% of turnover of the initially

independent undertakings).
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Podla rozhodnutia Najvyssieho stidu Slovenskej republiky tiezZ bolo
nevyhnutné reSpektovanie oboch funkcii pokuty za Gcelom
zabezpecenia Gcinnosti pokit za porusenie eurdpskeho sttazného
prava. Cielom pokdt je nielen trest, ale i prevencia. Nie je mozné
rozdelovat tieto dve funkcie pokdt.

Zneuzitie dominantného postavenia
prispevkovou organizaciou MARIANUM
- pohrebnictvo mesta Bratislavy

Najvyssi sid Slovenskej republiky rozhodoval o odvolani Zalobcu proti
rozhodnutiu Krajského stdu v Bratislave, ktory rozhodoval o Zalobe
o preskiimanie rozhodnutia Protimonopolného dradu*. Urad v spravnom
konanirozhodol o zneuziti dominantného postavenia zalobcom v oblasti
pohrebnych a cintorinskych sluzieb. V rozhodnuti bola aplikovand gene-
ralna klauzula podla § 8 ods. 2 zdkona o ochrane hospodarskej stitaze.
Krajsky std Zalobu ako neddvodnu zamietol a potvrdil tak rozhodnutia
tradu. Najvyssi stid Slovenskej republiky naopak rozhodnutie Krajského
stidu v Bratislave zmenil tak, Ze rozhodnutie Rady dradu vo vyrokovej
Casti rozhodnutia o uloZent pokuty zrusil a vratil vec na dalSie konanie
arozhodnutie. Vo zvysku bola Zaloba zamietnutd. Najvyssi sid Slovenskej
republiky teda potvrdil, Ze v danom pripade doslo k poruseniu zakona.
Napadnuté rozhodnutie bolo podla Najvyssieho sidu Slovenskej
republiky konfliktné so zdsadou nullum crimen sine lege. Podla
Najvyssieho sddu Slovenskej republiky, na rozdiel od zdkonom
explicitne uvedenych skutkovych podstat, ustdlenie skutkovej pod-
staty na generdlnej klauzule md konstitutivny vyznam, kedze
skutkovd podstata je v takom pripade tiradom priamo kreovand. Pod-
nikatela mozno sankcionovat az vtedy, ak podnikatel poznd presné
znenie praktiky, ktord je zakdzana. Urad musi sankciu ukladat az
vtedy, ak podnikatel nerespektuje rozhodnutim ustdlend skutkovd
podstatu.

Prvé pravoplatné rozhodnutie vo veci kartelu
styroch bank - Ceskoslovenska obchodna
banka

Najvyssi stid Slovenskej republiky rozhodoval o odvolani Gradu proti
rozhodnutiu Krajského stdu v Bratislave, ktory rozhodoval o Zalobe
o preskiimanie zakonnosti rozhodnuti Gradu. Rozhodnutia Gradu sa
tykali dohody obmedzujlicej stitaz uzatvorenej medzi troma bankami
(Slovenska sporitelfia, Ceskoslovenskd obchodna banka a Veobecna
Gverova banka), ktora mala spocivat v dohode o vypovedani
a neuzatvoreni novych zmliv o beznych G¢toch spolocnosti AKCENTA
CZ, a. s. Podkladom pre rozhodnutie bolo ziskanie dékazov o stret-

According to the decision of the Supreme Court of the Slovak Repub-
lic, it was also necessary to respect both functions of a fine in order
to ensure the efficiency of fines for the violation of the European
competition law. The purpose of fines is not only a penalty, but also
the prevention. These two functions of fines must not be separated
from each other.

Abuse of a dominant position by the contribu-
tory organization MARIANUM- pohrebnictvo
mesta Bratislavy

The Supreme Court of the Slovak Republic decided on the appeal of
the plaintiff against the judgment of the Regional Court in Bratislava
that had decided on an action for review of a decision of the Anti-
monopoly Office*. In the administrative proceedings the Office
decided on abuse of a dominant position by the plaintiffin the area of
funeraland cemetery services. The general clause pursuantto § 8 (2)
of the Act on Protection of Competition was applied in the decision.
The Regional Court dismissed the action as ungrounded and thus
upheld the decision of the Office. On the contrary, the Supreme
Court of the Slovak Republic changed the decision of the Regional
Courtin Bratislava by cancelling the decision of the Council of the
Office in the verdict section of the decision on imposition of a fine
and returned the case to it for further proceedings and decision. The
rest of action was dismissed. The Supreme Court of the Slovak Repub-
lic thus confirmed that the law had not been violated in this case.
According to findings of the Supreme Court of the Slovak Republic,
the contested decision was conflicting with the nullum crimen sine
lege principle. The Supreme Court of the Slovak Republic believes
that, unlike the facts of the case explicitly named by the law, setting
the facts of case at general clause has constitutive meaning, because
the facts of the case are then directly created by the Office. An under-
taking can be penalized only when the undertaking knows the exact
wording of the prohibited practice. The Office mustimpose a sanction
only when the undertaking does not respect the facts of the case set
by a decision.

First valid decision in the matter of cartel
of four banks - Ceskoslovenska obchodna
banka

The Supreme Court of the Slovak Republic decided on the appeal of
the Office against the judgment of the Regional Court in Bratislava
that had decided on an action for review of the legality of Office "s
decisions. The Office “s decisions concerned an agreement restrict-
ing competition concluded between three banks (Slovenska
sporitelia, Ceskoslovenska obchodna banka and Vieobecni tverova
banka), allegedly consisting in an agreement on termination and
non-conclusion of new contracts on current accounts of the company

4 Rozhodnutia ¢. 2008/DZ/2/1/052 a ¢. 2008/DZ/R/2/113
“ Decisions No. 2008/DZ/2/1/052 and No. 2008/DZ/R/2/113
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nuti Gcastnikov konania, o ich ndslednej emailovej komunikacii a ich
sprdvani na trhu. Najvyssi sid Slovenskej republiky rozsudok Kraj-
ského stidu potvrdil. Zdkonnost rozhodnutia tradu bola preskimavana
v troch od seba nezavislych sidnych konaniach (ako na Krajskom,
tak aj na Najvy$som stide Slovenskej republiky), bez toho, aby boli
Zaloby proti tomu istému rozhodnutiu spojené do jedného konania,
a to aj napriek vyslovnej Ziadosti tradu. V sicasnosti drad stdle caka
na rozhodnutie Najvyssieho sidu Slovenskej republiky v pripade
dalSich dvoch bank.

Stdy® dospeli v priebehu konania k zaveru, Ze spolocnost AKCENTA
nemala povolenie na obchodné aktivity na devizovom trhu SR. Sidy
odmietli namietky Gradu, Ze konanie Zalobcu a ostatnych bank bolo
potrebné posudzovat ako protistitazné bez ohladu na to, ¢i ich
konanie smeruje voéi redlnemu alebo potencidlnemu subjektu na
trhu. Naopak dospeli k zaveru, Ze délezité je, ¢i konanie bank
smerovalo voci subjektu, ktory podnikal na Gzemi Slovenskej republiky
legdlne a preto pozival ochranu podla zdkona na svoje podnikanie.
Podla nazoru sddov bolo pravom bdnk eliminovat takdto ¢innost.
K ndmietkam dradu o tom, Ze Narodnd banka Slovenska rozhodnutim
nevyslovila nelegalnost posobenia spolocnosti AKCENTA na devi-
zovom trhu v obdobi, ked doslo podla tGradu k uzavretiu dohody
obmedzujicej sitaz a k vypovedi Gctov, stdy uviedli, Ze drad
nepreukazal, Ze by uvedend spolocnost posobila na tGzemf Slovenskej
republiky legdlne, teda Ze by jej bola na vykondvanie tejto Cinnosti
udelena licencia.

Kompetencia prierezového regulatora v sektorovo
regulovanych oblastiach - eustream, a. s.

Najvyssi stid Slovenskej republiky rozhodoval o odvolani Zalobcu
proti rozhodnutiu Krajského stdu v Bratislave o preskimani zakon-
nosti rozhodnutia tGradu®, ktorym Krajsky sdd v Bratislave Zalobu
zamietol. Urad rozhodoval o zneuziti dominantného postavenia
Zalobcu eustream, a. s., ktory bol prevddzkovatelom distribucnej
siete zemného plynu. Zneuzitie dominantného postavenia podla
tradu spocivalo vo vynucovani neprimeranej obchodnej podmienky
Zalobcom spocivajlicej v podmiefiovani pripojenia k prepravnej sieti
Zalobcu odpredajom pripojovacieho zariadenia. Najvyssi sid dospel
k zaveru, ze rozhodnutie Rady Gradu bolo nezdkonné, a preto toto
rozhodnutie zrusil a vec vratil na dalSie konanie a rozhodnutie.

AKCENTA CZ, a. s. The decision was based on collection of evidence
on a meeting of the parties to the proceedings, their later e-mail
communication and conduct on the market. The Supreme Court of
the Slovak Republic upheld the judgment of the Regional Court. The
legality of the Office “s decision was reviewed in three independent
legal proceedings (before the Regional Court and the Supreme Court
of the Slovak Republic), without combination of the actions against
the same decision in one proceedings, in spite of the explicit request
of the Office. The Office still waits for a judgment of the Supreme
Court of the Slovak Republicin case of other two banks.

During the proceedings the courts® concluded that the company
AKCENTA had not held the licence for performance of business activities
on the foreign-exchange market of SR. The courts refused the Office “s
objections that the conduct of the plaintiff and of the other banks
should have been assessed as anticompetitive, irrespective of whether
their conduct is directed against an existing or potential entity on the
market. On the contrary, they concluded that it was important whether
the conduct of the banks was directed against an entity that conducted
business in the territory of the Slovak Republic legally and therefore
enjoyed protection forits business under the law. Inthe courts “ opinion
the banks had the right to eliminate such activity. To the Office s
objections that the National Bank of Slovakia by its decision did not
state theillegality of operation of the company AKCENTA on the for-
eign-exchange marketin the period when, as alleged by the Office, an
agreement restricting competition was concluded and accounts were
cancelled, the courts replied that the Office had not proved that the
said company had operated in the territory of the Slovak Republic
legally, i.e. that it had held the licence for performance of this activity.

Competence of a cross-sector regulatorin
sector-regulated areas - eustream, a. s.

The Supreme Court of the Slovak Republic decided on the appeal of
the plaintiff against the decision of the Regional Court in Bratislava
on review of the legality of the Office “s decision®, by which the
Regional Courtin Bratislava dismissed the action. The Office decided
on abuse of a dominant position of the plaintiff eustream, a. s., who
was a gas distribution network operator. In the Office s view, the
abuse of a dominant position consisted in enforcement of an unrea-
sonable business condition by the plaintiff, consisting in making the
connection to the transport network of the plaintiff conditional
upon the sale of the connecting equipment. The Supreme Court con-
cluded that the decision of the Council of the Office had been ille-
gal, and therefore it annulled this decision and returned the case to
it for further proceedings and decision.

5 Vzhladom na to, Ze Najvyssi sid Slovenskej republiky potvrdil rozsudok Krajského stidu, bude dalej v texte pouzivané spolocné oznacenie ,sddy”.
5 Inview of the fact that the Supreme Court of the Slovak Republic upheld the judgment of the Regional Court, the common designation “courts” will be

used hereinafter.

¢ Rozhodnutia ¢. 2007/DZ/2/1/105 a 2008/DZ/R/2/076
¢ Decisions No. 2007/DZ/2/1/105 and No. 2008/DZ/R/2/076
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Najvyssistid Slovenskej republiky dospel k zaveru, Ze drad sa v konani
nedostatocne zaoberal otdzkou svojej kompetencie v regulovanej
oblasti, akou je oblast plyndrenstva. V ¢ase posudzovania predmet-
ného konania bolo Gc¢inné ustanovenie § 2 ods. 6 zdkona o ochrane
hospodarskej stitaze’, podla ktorého sa zdkon nevztahuje na pripady
obmedzovania sttaze, ktorych posudzovanie patri do pésobnosti
iného orgdnu zabezpecujlceho ochranu stitaze podla osobitného
predpisu. Uvedené ustanovenie malo zabrdnit poruseniu zasady ne
bis in idem. Podla Najvyssieho stdu Slovenskej republiky drad
celkom nevylicil pochybnosti o tom, Ze na konanie je prislusny Urad
pre regulaciu sietovych odvetvi, ktory podla ndzoru Najvyssieho stidu
Slovenskej republiky v ramci svojej kompetencie konal a rozhodoval.
Zaujimavostou je, Ze v Case rozhodnutia Najvyssieho sidu Slovenskej
republiky bolo uz vydané Odévodnené stanovisko Eurdpskej komisie
v konani proti Slovenskej republike o poruseni zmluvy?, z ktorého
vyplynulo, Ze prdvomoci prierezovych a sektorovych reqguldtorov sa
nemozu nikdy stretndt a teda nemézZe dojst za ziadnych okolnosti
k poruseniu zdsady ne bis in idem. Eurépska komisia pritom videla
ako problematické uplatnenie § 2 ods. 6 v praxi a nie jeho samotné
znenie. Najvyssi std Slovenskej republiky napriek tomu dospel
k zéveru, ze mohlo ddjst k stretu kompetendif Gradu a Uradu pre requ-
ldciu sietovych odvetvi.

Neposkytnutie pristupu k miestnym vedeniam

Najvyssi stid Slovenskej republiky rozhodoval o odvolani dradu proti
rozsudku Krajského sidu v Bratislave. Krajsky stid v Bratislave zrusil
rozhodnutia Gradu® tykajlce sa zneuzitia dominantného postavenia
Zalobcom Slovak Telekom a. s. spocivajlice v neposkytnuti pristupu
k miestnym vedeniam ako k unikdtnemu zariadeniu. Vzhladom na
Specifikd daného pripadu bola aplikovand generalna klauzula podla
§ 8 ods. 2 zdkona o ochrane hospodarskej sttaze.

Podla Najvyssieho stidu Slovenskej republiky v danom pripade nebolo
preukazané konkrétne odmietnutie ziadosti o individualny pristup
k miestnym vedeniam ako k unikatnemu zariadeniu. Podla Naj-
vyssieho stidu Slovenskej republiky nebolo v rozhodnutiach dradu
dostatocne ozrejmené, akd konkrétnu povinnost porusil Zalobca
tym, Ze neposkytoval sluzby, o ktoré mohol byt nepochybne zdujem,
avsak o ktorti nebola v rozhodnom obdobi podana konkrétna ziadost.
V stvislosti s uvedenym sa Najvyssi sid Slovenskej republiky do-
mnieval, Ze neposkytnutie pristupu k miestnym vedeniam ako k unikat-
nemu zariadeniu je logickym vykladom mozné podradit pod pojem
odmietnutia zabezpecenia pristupu k unikdtnemu zariadeniu podla
ustanovenia § 8 ods. 5 zdkona o ochrane hospoddrskej stitaze (ktoré

The Supreme Court of the Slovak Republic concluded that in the pro-
ceedings the Office had not sufficiently dealt with the question of
its competence in a regulated area such as gas industry. At the time
of assessment of the conduct at issue the provision of § 2 (6) of the
Act on Protection of Competition’, that the Act shall not apply to
cases of restriction of competition, whose assessment falls within
competence of other body ensuring the protection of competition
according to a special regulation, was valid. The purpose of this pro-
vision was to prevent the violation of the ne bis in idem principle.
The Supreme Court of the Slovak Republic believed that the Office
had not fully excluded doubts that the proceedings were in the com-
petence of the Regulatory Office for Network Industries which, in the
view of the Supreme Court of the Slovak Republic, acted and decided
within the scope of its competence. Interestingly, at the time of deci-
sion of the Supreme Court of the Slovak Republic the Justified Opin-
ion of the European Commission in proceedings against the Slovak
Republic on violation of the Treaty® was already published. From this
Opinion it resulted that a conflict of powers of cross-sector and sec-
tor regulators could never arise and hence the ne bis in idem principle
could not be violated under any circumstances. The European Com-
mission regarded as problematic the application of § 2 (6) in the prac-
tice, notits wording. In spite of this fact, the Supreme Court of the Slo-
vak Republic concluded that a conflict of competences of the Office
and the Regulatory Office for Network Industries could have arisen.

Denial of access to local loops

The Supreme Court of the Slovak Republic decided on the appeal of
the Office against the judgment of the Regional Court in Bratislava.
The Regional Court in Bratislava annulled Office “s decisions® con-
cerning abuse of a dominant position by the plaintiff Slovak Telekoma. s.,
consisting in denial of access to local loops as an essential facility. In
view of the specific character of this case the general clause accord-
ing to § 8 (2) of the Act on Protection of Competition was applied.

The Supreme Court of the Slovak Republic believes that in this case
a specific refusal of the request for individual access to local loops
as essential facility was not proved. In view of the Supreme Court of
the Slovak Republic, the Office did not sufficiently explain in its deci-
sions what specific obligation the plaintiff had violated by not pro-
viding services that could have been undoubtedly sought but that
had not been specifically applied for in the decisive period. In this
context the Supreme Court of the Slovak Republic believed that
denial of access to local loops as essential facility could be included,
by a logic interpretation, in the concept of denial of access to an
essential facility according to the provision of § 8 (5) of the Act on
Protection of Competition (that defines special conditions that must

7 Zékon o ochrane hospodarskej sitaze v zneni zékona ¢. 68/2005 Z . z.
7 Act on Protection of Competition, as amended by Act No. 68/2005 Coll.

8 0dovodnené stanovisko Komisie Eurépskych spolocenstiev zo diia 29. 01. 2009 ¢. 2008/2112 K (2009) 0254.
8 Justified opinion of the Commission of the European Communities No. 2008/2112 K (2009) 0254 of 29 January 2009.

° Rozhodnutia & 2008/DZ/2/1/066 a 2009/DZ/R/2/026
9 Decisions No. 2008/DZ/2/1/066 and No. 2009/DZ/R/2/026
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stanovuje Specidlne podmienky, ktoré musia byt splnené, aby bolo
mozné hovorit o naplneni uvedenej skutkovej podstaty). Podla
Najvyssieho stidu Slovenskej republiky, ak existuje skutkova podstata
zneuzitia dominantného postavenia odmietnutim zabezpecenia pri-
stupu k unikdtnemu zariadeniu zo strany vlastnika alebo spravcu
unikdtneho zariadenia, ktora je vytvorena priamo zakonom, trad pri
postdent trestnosti skutku neméze aplikovat skutkovi podstatu
zneuzitia dominantného postavenia zaloZend na generdlnej
klauzule. Najvyssi sid Slovenskej republiky teda rozhodnutie Kraj-
ského stdu potvrdil.

Stlacanie marze - Slovak Telekom, a. s.

Najvyssi sid Slovenskej republiky rozhodoval o odvolani Proti-
monopolného dradu SR proti rozsudku Krajského stidu v Bratislave.
Krajsky std v Bratislave zrusil rozhodnutie Rady dradu®, ktoré sa
tykalo zneuzitia dominantného postavenia zalobcom spocivajlicom
v stlacani marze pri predkladani cenovej ponuky zalobcom v rdmci
vyberového konania na rieSenie virtudlnej privatnej siete Ludovej
banky, a. s. v roku 2004. Stlacanie marze podla Gradu spocivalo
v takom nastaveni vzajomného pomeru velkoobchodnych cien, za
ktoré pondkal zalobca svojim konkurentom velkoobchodny produkt
na tvorbu maloobchodného produktu a maloobchodnych cien, za
ktoré ponukal produkt na maloobchodnom trhu, ze jeho konkurenti
tomuto produktu nemohli na maloobchodnom trhu cenovo kon-
kurovat.

Konanie Zalobcu drad posudzoval opatovne po tom, ¢o rozhodnutie
tradu v roku 2007 zrusil Krajsky sid (dalej len ,prvy zrudujdci roz-
sudok stdu”). V prvom zrusujicom rozsudku dospel sid k zaveru, Ze
na zistenie, ¢i v danom pripade bolo mozné pouzit test stldcania
marZe, je potrebné vypracovat znalecky posudok pre zistenie
odlisnostitechnickych rieSent pouzitych Zalobcom a jeho konkuren-
tom na tvorbu produktu pontikanom na maloobchodnom trhu.

Najvyssi sud Slovenskej republiky rozhodnutie Krajského stdu
potvrdil. Najvyssi sid Slovenskej republiky sa stotoznil s rozsudkom
Krajského stidu v tom, Ze v danom pripade nebol dostatocne zisteny
skutkovy stav veci, kedZe v konani po vrateni veci na nové prejed-
nanie bol sice vypracovany znalecky posudok, aviak drad sa nim
vrozhodnuti dostatocne nezaoberal. Najvyssi stid Slovenskej repub-
liky neakceptoval tvrdenie Gradu, Ze rozdielnost technickych rieseni
pouzitych na velkoobchodnom trhu nevylucovala aplikdciu testu
stldcania marze, kedZe konkurentom bol zalobcom ponutknuty na
velkoobchodnom trhu len jeden produkt a boli ndteni's nim ratat pri
cenotvorbe maloobchodného produktu. Podla NajvysSieho stdu
Slovenskej republiky z vykonaného znaleckého posudku vyplyvala
rozdielnost technickych rieSent na tvorbu pondkanej sluzby Zalob-
com ajeho konkurentom a vplyv tejto odliSnosti na ceny pondknuté
vo vyberovom konani. Podla Najvy3sieho sddu Slovenskej republiky

be fulfilled for us to speak of abuse of a dominant position). The
Supreme Court of the Slovak Republic believes that if the facts of
a crime of abuse of a dominant position by denial of access to an
essential facility on the part of its owner or manager, that s created
directly by the law, the Office assessing the legality of a deed can-
not apply the facts of a crime of abuse of a dominant position based
on the general clause. The Supreme Court of the Slovak Republic thus
upheld the decision of the Regional Court.

Margin squeeze - Slovak Telekom, a. s.

The Supreme Court of the Slovak Republic decided on the appeal of
the Antimonopoly Office of SR against judgment of the Regional
Courtin Bratislava. The Regional Courtin Bratislava annulled the
decision of the Council of the Office’® concerning abuse of a domi-
nant position by the plaintiff, consisting in margin squeeze at sub-
mitting the price offer by the plaintiffin the tendering procedure for
solution of the virtual private network of Ludové banka, a. s. in 2004.
In the Office “s view the margin squeeze consisted in an adjustment
of the ratio of wholesale prices, for which the plaintiff offered its
competitors a wholesale product for production of a retail product,
to retail prices, for which it offered the product on the retail market,
so that its competitors were unable to compete with prices of this
product on the retail market.

The Office reassessed the conduct of the plaintiff after the Regional
Court had annulled the Office s decision in 2007 (hereinafter “first
annulling judgment of the court”). In the first annulling judgment
the court concluded that for establishment whether the margin
squeeze test could have been used in this case, it was necessary to
draw up an expert opinion to identify differences in technical solu-
tions used by the plaintiff and by its competitor for the development
of the product offered on the retail market.

The Supreme Court of the Slovak Republic upheld the judgment of
the Regional Court. The Supreme Court of the Slovak Republiciden-
tified itself with judgment of the Regional Courtin the sense that the
facts of the case were not sufficiently established, because an expert
opinion was drawn up in the proceedings after the case had been
returned to the court for new trial, but the Office did not deal with it
sufficiently in the decision. The Supreme Court of the Slovak Repub-
lic did not accept the Office “s statement that differences in techni-
cal solutions used on the wholesale market had not excluded the
application of the margin squeeze test, because the plaintiff had
offered its competitors on the wholesale market only one product
and they had to take it into account when setting the price of a retail
product. In view of the Supreme Court of the Slovak Republic, the
expertise revealed differences in technical solutions for the develop-
ment of the service offered by the plaintiff and by its competitor and

10 Rozhodnutie ¢. 2009/DZ/R/2/011
10 Decision No. 2009/DZ/R/2/011
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nebola bez pochybnosti zodpovedana otazka, ¢i rozdielnost tech-
nickych rieseni bola takého charakteru, Ze by vylicila aplikaciu testu
stlacania marze.

influence of these differences on prices offered in the tendering pro-
cedure. In view of the Supreme Court of the Slovak Republic, the
question whether differences in technical solutions were significant
enough to exclude the application of the margin squeeze test was
not answered without doubts.
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Snahou dradu je zvySovat konkurenény tlak na trhoch nielen svojimi
rozhodnutiami, ale aj prostrednictvom dalSich aktivit. Stihrn aktivit
zameranych na podporu a rozvoj konkurencného prostredia a zvyso-
vanie vseobecnej informovanosti o prospesnosti hospodarskej
stitazZe predstavuje sttaznd advokacia. Cielom sttaznej advokacie je
preventivne posobit na iné politiky, ktoré ovplyviiujd hospodarsku
stitaz. Sutazna advokacia zahfna Siroké spektrum cinnosti od
pripomienok dradu v rdmci medzirezortného pripomienkového kona-
nia, cez rézne iniciativne materidly a aktivity Gradu, vzdelavanie
v oblasti sttaznej politiky po komunikaciu s verejnostou. V roku 2011
patrila stitazna advokacia medzi priority dradu. Jej prostrednictvom
sa lrad snazil posobit na odbornl a laickd verejnost, na pod-
nikatelov i politikov, vysvetlovat a presadzovat principy sttaze.

7.1 Medzirezortné pripomienkové
konania

Velmi déleZitou stcastou sttaznej advokdcie s vstupy Gradu do
medzirezortného pripomienkového konania. Prostrednictvom pripo-
mienok k ndvrhom zakonov a inych dokumentov sa drad snazi
odstranit potencidlne prekazky v efektivnej aplikacii sttaznych
pravidiel, ktoré by mohli ndsledne spasobit deformaciu trhu a konku-
rencného prostredia.

V roku 2011 zaslal Protimonopolny trad Slovenskej republiky
v medzirezortnom pripomienkovom konani pripomienky k 36 mate-
ridlom, z toho k 8 materidlom si uplatnil zisadné pripomienky, k 24
materidlom si uplatnil odportcacie pripomienky a k 4 materidlom si
uplatnil odpordcacie i zasadné pripomienky sticasne.

Vybrané zasadné pripomienky uradu
vroku 2011

Vecny zamer zakona o verejnom obstaravani a zakon o verejnom
obstaravani

Urad v roku 2011 zaslal niekolko zésadnych pripomienok k materia-
lom upravujcim postup pri verejnom obstardvani.

K vecnému zameru zakona o verejnom obstaravani predloZil niekolko
koncepcnych pripomienok reflektujdcich sitazné problémy v procese
verejného obstardvania, ktoré by podla dradu pomohli zefektivnit
stitaz medzi podnikatelmi vo verejnom obstaravani.

Pripomienky sa tykali napr. vyuzivania Specializovanych firiem pri
vypracovani ponuky do verejného obstardvania. Urad navrhoval, aby
uchadzac alebo zaujemca vo verejnom obstardvani mal povinnost
uviest, ¢ ponuku vypracoval sam, pripadne uviest osobu, ktora pre
neho vypracovala ponuku do sttaZe, o by obstardvatelovi umoznilo
ziskat prehlad o tom, kto vyhotovil dané ponuky a identifikovat tak
mozné protistitazné rizika v procese verejného obstaravania.

The Office endeavours to increase the competitive pressure on the
markets, not only by its decisions, but also through other activities.
The competition advocacy is a set of activities aimed at the promo-
tion and development of the competitive environment and enhance-
ment of general awareness on benefits of competition. The compe-
tition advocacy comprises a wide range of activities - from comments
of the Office submitted in the interministry comment procedure,
through initiative documents and activities of the Office, education
in the area of competition policy, to communication with the public.
In 2011 the competition advocacy was one of the Office “s priorities,
through which the Office tried to influence the expert and general
public, undertakings and politicians and to enforce the principles of
competition.

7.1 Interministry comment
procedures

Inputs of the Office for the interministry comment procedure are
averyimportant part of the competition advocacy. Through comments
to draft acts and other documents the Office tries to eliminate
potential barriers to the effective application of the competition
rules likely to cause a failure of the market and the competitive envi-
ronment.

In 2011 the Antimonopoly Office of the Slovak Republicin the inter-
ministry comment procedure sent comments to 36 materials. It sent
its fundamental comments to 8 materials, recommendatory com-
ments to 24 materials, and fundamental and recommendatory com-
ments to 4 materials.

Selected fundamental comments
of the Office in 2011

Intent of the Public Procurement Act and the Public Procurement
Act

In 2011 the Office sent several fundamental comments to materials
regulating the procedure in public procurement.

The Office submitted several conceptual comments to intent of the
Act on Public Procurement that reflected competition problems in
public procurement and might, in the Office “s view, increase the
effectiveness of competition among undertakings in the process of
public procurement.

The comments concerned among others the use of specialized com-
panies for the preparation of a bid. The Office suggested that the
tenderer or applicant for a contract should be obliged to indicate
whether he prepared the bid alone, or to name the person who pre-
pared the bid for him, in order to allow the contracting authority to
identify the author of the bids and hence potential anticompetitive
risks in the process of public procurement.
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Dalsie pripomienky sa tykali prav dusevného vlastnictva, ktoré sa
mozu potencidlne dostat (nielen) v priebehu verejného obstaravania
do konfliktu so stitaznymi pravidlami. Urad sa zameral najma na
vypracovanie softvérowych rieseni ,na mieru”. Urad navrhoval
vytvorit taky pravny ramec, aby si mohol verejny obstaravatel
zabezpecit obstaranie takych majetkovych prav v sivislosti so soft-
vérovymi rieSeniami, ktoré by mu umoznili vykondvat upgrade
a update softvéru aj dalsimi subjektmi nezavisle od poskytovatela
licencie.

Pripomienky Gradu tieZ smerovali k otdzke subdodavok, ktoré moze
vyuzivat vitazny uchadzac vo verejnom obstaravani. Na jednej strane
vyuzivanie subdodavatelov umoziiuje mensim firmam zicastnit sa
na dodani zdkazky, ktord by nemohli realizovat v celom rozsahu iba
svojim prostriedkami. Na druhej strane drad upozornil na riziko
spocivajlice v tom, Ze subdoddvky si castou formou kompenzacif
v pripade koordindcie pontik v stitazi. Urad v tejto stivislosti navrho-
val, aby uchddzac alebo zdujemca vo verejnom obstaravani bol
povinny predloZit obstardvatelovi zoznam subdodavatelov, ktorych
podiel na hodnote zakazky je viac ako 10 % a v pripade plnenia
zmluvy aj jeho aktualizaciu. Takéto riesenie by jednak zvysilo tran-
sparentnost vo verejnom obstaravani a tiez by umoznilo doddvatelovi
slobodne si vybrat subdodavatela a pocas plnenia ho zmenit.

Urad tiez navrhoval, aby bol obstaravatel povinny odévodnit wsku
zabezpeky, ktord je podmienkou Gcasti vo verejnom obstaravani.
Dévodom je, aby neoddvodnene vysokd zdbezpeka neodradila
potencidlnych uchddzacov/zaujemcov od Ucasti vo verejnom
obstaravani.

Urad tiez predloil pripomienky k samotnému paragrafovému zne-
niu zakona o verejnom obstardvani. Tieto pripomienky sa zhodovali
s pripomienkami predlozenymi k vecnému zameru zakona o verejnom
obstaravani.

Navyse trad navrhoval, aby bolo do zdkona doplnené ustanovenie,
ktoré by zakdzalo Gcast viacerych, ekonomicky alebo persondlne pre-
pojenych osob na jednom verejnom obstaravani, pokial by ich vztah
zavislosti mohol mat vplyv na ich spravanie v rdmci prislusného verej-
ného obstardvania.

Navrh zdkona bol z medzirezortného pripomienkového konania stiah-
nuty a bude predloZeny ako novelizdcia sticasného zakona o verej-
nom obstaravani.

Sprava o stave podnikatelského prostredia
v Slovenskej republike s navrhmi na jeho
zlepSovanie

Urad pripomienkoval materidl v sivislosti s odporticaniami tyka-
jlcimi sa zlepsenia stavu podnikatelského prostredia. Urad
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Further comments concerned intellectual property rights that can
potentially get into conflict with the competition rules (not only)
during the process of public procurement. The Office paid special
attention to the development of “tailored” software solutions. The
Office suggested the establishment of a legal framework that would
allow the contracting authority to acquire the property rights to
software solutions that would enable him to implement upgrades
and updates of software also through other entities independently
from the licensor.

The Office "s comments also dealt with the issue of subcontractors
that the successful tenderer can use in public procurement. On one
hand, the use of subcontractors allows smaller companies to partici-
pate in a delivery of order that they would be unable to implement
within full scope exclusively by their own means. On the other hand,
the Office warned that subdeliveries are a frequent form of compen-
sations in case of coordination of bids. In this context the Office sug-
gested that a tenderer or applicant for a contract should be obliged
to submit the contracting authority a list of subcontractors, whose
share on the value of order exceeds 10 per cent, and its update in
case of performance of the contract. This solution would increase the
transparency of public procurement and allow the contractor to
freely choose the subcontractor and change him during performance
of the contract.

The Office also suggested that the contracting authority should be
obliged to justify the amount of security that is a condition of par-
ticipationin a tender. The reason is that an unreasonably high secu-
rity should not discourage potential tenderers/applicants from par-
ticipatingin a tender.

The Office also submitted comments to the provisions of the Public
Procurement Act. These comments agreed with comments submitted
to the intent of the Public Procurement Act.

Moreover, the Office suggested that the Act should be completed
with a provision prohibiting the participation of several economi-
cally or personally related persons in one tender, if their relationship
of dependency is likely to influence their conduct in the respective
tender.

The draft Act was withdrawn from the interministry comment proce-
dure and will be submitted in the form of an amendment to the exist-
ing Public Procurement Act.

Report on the state of the business
environment in the Slovak Republic
with proposals for its improvement

The Office submitted comments to the material in connection with
recommendations concerning the improvement of the business envi-



v materiali identifikoval niektoré odporicania, ktoré by mohli byt
v rozpore s deklarovanym cielom zlepsit stav podnikatelského
prostredia, a ktoré by mohli, naopak, ohrozit efektivnu stitaz medzi
podnikatelmi. Pripomienky sa tykali odporticania predkladatela
v procese verejného obstardvania, podla ktorého je potrebné
»zavadzat pravidld transparentnosti do systému verejného obstara-
vania na vsetkych drovniach verejnej spravy — uprednostnenim
vyrobcov a poskytovatelov sluzieb pred sprostredkovatelmi, vyberom
iba Gi¢astnikov s jasnou stopou a histériou.” Urad v tejto stvislosti
pripomienkoval, Ze stanovenie takychto kritérif je diskriminacné,
s potencidlom deformovat hospoddrsku stitaz medzi uchadzacmi
vo verejnom obstardvani, pricom takéto kritérid nemajd ani oporu
v zdkone o verejnom obstardvani.

Navrh materialu nebolv roku 2011 predlozeny do vlady Slovenskej
republiky.

Zakon o elektronickych komunikaciach

Urad pripomienkoval zikon o elektronickych komunikaciach,
ktorého deklarovanym tcelom bola najmad transpozicia sekundar-
nej eurépskej legislativy.

Ako problematické videl drad najmd ustanovenia stanovujice
sankény mechanizmus za poruSenie povinnosti stanovenych
zdkonom o elektronickych komunikdciach. Sankény mechanizmus
bol podla dradu privelmi komplikovany a neprehladny. Urad tiez
namietal duplicitu v pripade pravnej dpravy niektorych sankcif.
Namietal tiez nizku vySku pokdt v pripade pravoplatne ulozenych
povinnosti, ktoré by pri velkej ekonomickej sile sankcionovanych
subjektov neplnili preventivnu funkciu.

Urad tiez pripomienkoval neexistenciu sankcie v pripade zdkonom
nedovoleného prevodu alebo prendjmu prav vyplyvajlcich z pride-
lenia frekvencii poskytovatelom siete alebo elektronickej komu-
nikacnej sluzby.

Dalsie pripomienky smerovali napriklad k navrhovanym povinnostiam
vlastnikov nehnutelnosti udrziavat porasty na pozemkoch v ochran-
nom pasme tak, aby neohrozovali bezpe¢nost a spolahlivost vedenia.
Podla dradu bolo stanovenie takychto povinnosti pre vlastnika
nehnutelnosti neprimerané, kedZe by sa povinnosti stvisiace s
Gdrzbou pozemkov a s tym sdvisiace naklady prestvali z poskyto-
vatela siete alebo elektronickej komunikacnej sluzby na vlastnika
pozemku.

Vyssie uvedené zasadné pripomienky boli do ndvrhu zdkona zapra-
cované, od niektorych vznesenych pripomienok trad po vzdjom-
nych rokovaniach s predkladatelom ustdpil. Navrh zdkona bol
schvaleny Ndrodnou radou Slovenskej republiky.

ronment. In the material the Office identified several recommenda-
tions that are likely to be contrary to the declared objective of
improvement of the business environment and, on the contrary, to
harm effective competition among undertakings. The comments
concerned the recommendation of the presenter in the process of
public procurement, that it was necessary “to introduce transpa-
rency rules into the public procurement system at all levels of public
administration - by preferring producers and service providers over
intermediaries, by selecting only participants with a clear trace and
history.” In this context the Office commented that determination of
such criteria was discriminatory with the potential to distort com-
petition among tenderers and that such criteria find no supportin
the Public Procurement Act either.

In 2011 the draft material was not submitted to the Government of
the Slovak Republic.

Act on Electronic Communications

The Office submitted comments to the Act on Electronic Communi-
cations, the declared purpose of which was among others a trans-
position of secondary EU legislation.

The Office regarded as problematic among others provisions estab-
lishing a mechanism of imposition of sanctions for violation of the
obligations laid down by the Act on Electronic Communications. The
Office regarded this mechanism as too complicated and non-trans-
parent. The Office also objected duplication in regulation of certain
sanctions and low amount of fines in case of validly imposed obliga-
tions that would not fulfil a preventive function in case of sanctioned
undertakings with significant economic power.

The Office also commented on the absence of sanction for the trans-
fer or lease of rights resulting from allocation of frequencies to the
network or electronic communication service providers not permit-
ted by the law.

Further comments concerned e.g. the proposed obligations of prop-
erty owners to perform necessary adjustments of the coppice on
land in protection areas so as not to endanger safety and reliability
of the lines. In the Office “s view the imposition of these obligations
on property owners was inadequate because the obligations con-
cerning maintenance of land and related costs would be shifted from
the network or electronic communication service provider to the
land owner.

The aforesaid fundamental comments were incorporated in the draft
Act. Some of the raised comments were withdrawn by the Office fol-
lowing negotiations with the presenter. The draft Act was approved
by the National Council of the Slovak Republic.
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Obciansky stidny poriadok

Urad pripomienkoval sti¢asné znenie Obéianskeho stidneho poriadku
v Casti tykajlcej sa spravneho sddnictva. Zameral sa najma na usta-
novenia sposobujtce aplikacné problémy v praxi.

Urad predovsetkym navrhoval, aby boli upravené nejednoznacné
ustanovenia upravujlce zruSovanie rozhodnuti na zéklade Zaloby na
preskiimanie zékonnosti rozhodnutia spravneho orgdnu. Obciansky
stidny poriadok rozliSuje medzi zrusenim rozhodnutia spravneho
orgdnu po preskimani v medziach zaloby a po preskimani, pri
ktorom sdd nie je viazany zalobnymi dévodmi. Zatial o v prvom pri-
pade je proti rozsudku stdu pripustné odvolanie (§ 250j ods.2),
v druhom pripade odvolanie pripustné nie je (§ 250j ods. 3). Druhy
pripad by sa mal teda tykat takych ,podstatnyich chyb”, na ktoré musi
std prihliadat z vlastnej iniciativy (napr. nepreskimatelnost pre
nepredlozenie spisov). Nejednoznacnost v pravnej Gprave spésobo-
val fakt, Ze v oboch pripadoch bol ako dévod zrusenia rozhodnutia
uvedeny aj dovod nepreskimatelnosti pre nezrozumitelnost alebo
pre nedostatok dévodov. Bolo teda len na dvahe sidu, ktoré
z ustanoveni pouZzije, priom sa potom zasadnym sposobom menila
moznost (¢astnika konania podat odvolanie. V praxi Gradu sa tiez
ukazalo, ze stidy nerobili rozdiely medzi jednym a druhym pripadom
a zruSovali rozhodnutia podla § 250j ods. 2 aj zddvodoyv, ktoré ticas-
tnik konania nenamietal.

Pripomienka bola akceptovand po rozporovom konani. Zakon bol
schvéleny Narodnou radou Slovenskej republiky.

7.2 Sektorové studie

Okrem rozhodovacej ¢innosti sttaznych institicii st délezité aj
dalSie nastroje, napr. sektorové stlidie, zamerané na komplexne po-
znanie sektorov a identifikovanie potencidlnych sttaznych obme-
dzeni. Je to d6lezité najmd v novo liberalizovanych sektoroch, ktoré
sa postupne otvarajd konkurencii.

Problémy v sektore Zeleznicnej dopravy
zo sutazného hladiska

V roku 2011 drad spracoval materidl Problémy v sektore Zeleznicnej
dopravy zo stitazného hladiska. Cielom tohto materidlu je zhodnotit
sektor zeleznicnej dopravy zo stitazného hladiska a popisat hlavné
problémy, ktoré brania alebo v minulosti branili rozvoju sttaze na
trhu. Sprava je prioritne zamerand na zelezni¢nd nakladnu dopravu.
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Code of Civil Procedure

The Office submitted comments to the current wording of the Code of
Civil Procedure in the section concerning administrative justice. It
paid special attention to provisions causing application problems in
the practice.

The Office among others suggested that ambiguous provisions regu-
lating the annulment of decisions based on an action for review of
the legality of an administrative body “s decision should be amended.
The Code of Civil Procedure distinguishes between annulment of an
administrative body “s decision after its review within the limits of
the action and after its review where the court is not bound by
grounds of action. While in the first case an appeal against the judg-
ment of the court can be lodged (§ 250j ods.2), in the second case no
appeal can be lodged (§ 250j par. 3). The second case should there-
fore concern “fundamental errors” that the court must take into
account from its own initiative (e.g. unreviewability of judgment due
to the failure to submit files). The ambiguity of regulation was
caused by the fact that the unreviewability due to incomprehensi-
bility or lack of reasons had been indicated as one of the reasons for
annulment of the decision in both cases. So it was left to the court s
discretion which of the provisions it would apply, due to which the
possibility for the party to the proceedings to lodge an appeal had
changed substantially. The Office “s practice also showed that courts
had not distinguished between the first and the second case and
annulled decisions pursuant to § 250j par. 2 also for reasons that had
not been objected by the party to the proceedings.

The comment was accepted after a discussion. The Act was approved
by the National Council of the Slovak Republic.

7.2 Sector inquiries

Beside of the decision-making activity of competition institutions
there are otherimportantinstruments such as sector inquiries aimed
to the acquisition of a better and more comprehensive knowledge of
sectors and the identification of potential anticompetitive restric-
tions. Itis particularlyimportantin the new-liberalized sectors that
gradually open to the competition.

Problems in the railway transport services
sector from a competition point of view

In 2011 the Office prepared a material Problems in the railway trans-
port services sector from a competition point of view. The objective
of this material is to evaluate the railway transport services sector
from a competition point of view and to describe main problems that
prevent or prevented the development of competition on the mar-
ket. The report is focused on the railway freight transport.



Zelezni¢ny sektor je v stiéasnosti liberalizovany - zelezni¢nd infra-
Struktiru vratane Zelezniénych trati spravuje tatna spoloénost ZSR,
pricom cena za pristup k tejto Zeleznicnej infrastruktdre je regulo-
vana a na trhu mézu okrem statnych dopravcov pdsobit aj stikromné
spolocnosti. Napriek liberalizacii sa vsak konkurencia na trhu
Zeleznicnej nakladnej dopravy nerozvija - historicky dopravca, sta-
tom kontrolovand spolocnost CARGO, ma viac ako 90%-ny podiel na
trhu a sikromni dopravcovia, napriek tomu, Ze na trhu pdsobia od
roku 2004, dosahuji velmi malé trhové podiely a rastd pomalym
tempom.

Medzi hlavné problémy, ktoré brania alebo v minulosti branili rozvoju
konkurencie na trhu Zelezni¢nej nakladnej dopravy, patria hlavne:
Zbytocne alebo neprimerane vysoké bariéry vstupu na trh Zelez-
nicnej nakladnej dopravy; problematicky je najma pristup k moder-
nym elektrickym rusfiom a zariadeniam na tankovanie nafty do
motorovych rusiov.

Problémova regulacia poplatku za pristup k Zelezni¢nej dopravnej
ceste; poplatok za pristup k Zelezni¢nej dopravnej ceste tvori vyznam-
nt nakladovi polozku dopravcov a vyrazne ovplyviuje cenu dopravy.
Do 1. 1. 2011 bol tento poplatok regulovany takym spdsobom, Ze
patril medzi najvyssie v Eurdpe. Vysledkom takejto reguldcie docha-
dzalo k znizeniu konkurencieschopnosti Zelezni¢nej nakladnej dopra-
vy voCi cestnej ndkladnej doprave, k znizeniu konkurencieschopnosti
SR v tranzite, ako aj poklesu objemu Zeleznicnej dopravy, ¢o stazo-
valo pdsobenie novych hracov na trhu.

V urcitych smeroch méze byt problematicky aj vplyv statu v sektore,
najma sp6sob poskytovania dotdcii a inych financnych vypomoci
Statnym podnikom.

Rozvoj konkurencie moze staZovat aj nedostatocna interoperabilita
(t.j- technickd kompatibilita slovenskej Zeleznicnej siete so sused-
nymi Zeleznicnymi sietami) a nedostatocnd kvalita Zeleznicnej
infrastruktdry.

Rozvoju konkurencie moéze branit aj spravanie sa Statnych
spolo¢nosti — dopravcov, snaziacich sa o zachovanie svojho domi-
nantného postavenia na trhu réznymi praktikami, najma odmie-
tanim pristupu k infrastruktdre, ktord pre svoje pésobenie na trhu
potrebujd aj stikromni dopravcovia, ako aj ré6znymi cenovymi prak-
tikami.

7.3 Podpora hospodarskej sutaze

Urad sa usiluje vysvetlovat vyjznam a potrebu hospodarskej stitaze
na roznych férach. Komunikdcia s podnikatelmi a verejnostou
sticasne poskytuje dradu ddlezitd spatnd vazbu o skutocnych prob-
lémoch a podmienkach fungovania trhov.

The railway sector is currently liberalized - railway infrastructure,
including railway lines, is administered by the state-owned company
7SR, price for access to this railway infrastructure is requlated and
private companies can operate on the market, besides of the state
carriers. In spite of the liberalization, competition on the railway
freight transport market did not develop - the historical carrier,
state-controlled company CARGO, holds more than a 90 per cent
share on the market and private carriers achieve very low market
shares and grow at a low rate in spite of the fact that they have been
operating on this market since 2004.

The main problems that prevent or prevented the development of
competition on the railway freight transport market include:
Excessive or unreasonably high barriers to the entry to the railway
freight transport market; access to modern electric locomotives and
locomotive diesel fuelling systems is particularly problematic.

Problematic regulation of the fee for access to the railway transport
route; the fee for access to the railway transport route is an impor-
tant costitem for carriers and significantly affects the price of trans-
port. From 1 January 2011 this fee was regulated in such a manner
that it ranked among the highest fees in Europe. This requlation
resulted in the decrease of competitiveness of the railway freight
transport in comparison with the road freight transport, the
decrease of competitiveness of SR in transit transport and the
decrease in volume of railway transport, which complicated the oper-
ation of new players on the market.

In certain aspects the influence of the state in the sector, especially
the method of provision of subsidies and other financial support to
state undertakings, can be problematic as well.

The development of competition can also be complicated by insuffi-
cient interoperability (i. e. technical compatibility of the Slovak
railway network with neighbouring railway networks) and low quality
of railway infrastructure.

The development of competition can also be hindered by the conduct
of state-owned companies - carriers trying to keep their dominant
market position by different practices, particularly by denial of
access to infrastructure that private carriers also need for their opera-
tion on the market, as well as by various price practices.

7.3 Promotion of competition

The Office tries to explain the importance and need of competition
on different forums. The communication with undertakings and the
publicalso provides the Office with an important feedback on actual
problems and conditions of the functioning of markets.
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Pri prileZitosti 20. wrodia svojho zaloZenia zorganizoval PMU SR
v spoluprdci s advokatskou a akademickou obcou 4. oktébra 2011
medzindrodni konferenciu ,,20 rokov aplikdcie sttaznych pravidiel
na Slovensku”. Konferencie sa zlcastnili zastupcovia vlady SR,
Eurépskej komisie, Pravnickej fakulty Trnavskej univerzity v Trnave,
Najvyssieho stidu SR, PMU SR a narodnych stitaznych institdcif krajin
V4, Rakuiska a Belgicka, experti v oblasti sitazného prava a pod-
nikatelia. Zékladné informécie a prehlady o ¢innosti PMU SR pocas
20 rokov st uvedené v prilohe ,,20 rokov pésobenia Protimonopol-
ného dradu Slovenskej republiky”.

Na konferencii sa hodnotilo 20 rokov aplikdcie stitazného prava na
Slovensku a analyzovali nové trendy v oblasti ochrany hospodarskej
stitaze nielen na Slovensku ale aj v ramci EU. Konferencia sa tiez veno-
vala problematike kontroly koncentrdcit, ktora je osobitnym preven-
tivnym nastrojom sttazného prdva. PretoZe globalizacia ekonomiky
si vyZaduje harmonizaciu kontroly koncentracii v jednotlivych kra-
jindch, zastupcovia regiénu V4 a Rakdska nacrtli legislativny rdmec
kontroly koncentracif vo svojich krajinach a moznosti spoluprace
sttaznych institdcii priich posudzovani.

Urad v roku 2011 zorganizoval seminare na tému "Kartelové dohody
vo verejnom obstaravani - bid-rigging” pre predstavitelov samo-
spravnych krajov a Narodnd dialni¢nd spolocnost. Seminarmi sa trad
snazil nadviazat uzsiu spoluprdcu s obstardvatelmi, ktori mézu
poskytovat Gradu informdcie o indicidch protisitazného spravania,
ktoré Grad moze nasledne preverit v zmysle svojich kompetencit.
Problematiku profesijnych zdruzent a regulaciu ich internych aktov
prediskutoval Grad na workshope spolu s predstavitelmi Slovenskej
komory stavebnych inZinierov.

Urad sa v stilade so svojimi poslanim snaZf o otvorenost a komunika-
ciu s podnikatelmi, regulatormi, akademickou obcou ako aj médiami.
Vroku 2011 preto na svojej internetovej stranke otvoril viaceré verej-
né konzultdcie, napr. k materidlu Zavazky a k materialu, ktory
upravuje podmienky urovnania v pripadoch porusenia zékona o ochra-
ne hospodarskej sttaze.

V spoluprdci s OECD organizoval trad v septembri medzinarodny
seminar na tému ,Efektivna aplikdcia sttaznych pravidiel”. Semindra
sa z(castnili experti z OECD, Eurépskej komisie, PMU SR a narodnych
stitaznych autorit zo susednych krajin. U¢astnici seminara si vymenili
skdsenosti z pouzivania ekonomickych analyz pri posudzovani kon-
centrdcii a dohod obmedzujlcich siitaz a tiez poznatky o spravod-
livom procese.

Na zéklade memoranda o spoluprdci s Pravnickou fakultou Trnavskej
univerzity prebiehala vyucba predmetu porovnavacie stitazné pravo.
Na zaklade memoranda o spolupraci v oblasti prava hospodarskej
stitaze uzatvoreného medzi Pravnickou fakultou Univerzity Komen-
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On the occasion of the 20th anniversary of its foundation, AMO SRin
cooperation with the lawyer and academic community organized the
international conference entitled “Twenty Years of the Application
of the Competition Rules in Slovakia” on 4 October 2011. Represen-
tatives of the Government of SR, the European Commission, the Fa-
culty of Law of the Trnava University, the Supreme Court of SR, AMO
SR and national competition institutions of the V4 countries, Austria
and Belgium, experts in competition law and undertakings partici-
pated at the conference. Basic information and overview of the
Office “s activities during 20 years are provided in the annex entitled
“Twenty years of activity of the Antimonopoly Office of the Slovak
Republic”.

The participants of the conference evaluated 20 years of the appli-
cation of competition law in Slovakia and analyzed new trends in the
area of protection of competition, not only in Slovakia but also
within the EU. They also dealt with issues of control of concentra-
tions that is a special preventive instrument of competition law. As
the globalization of economy requires a harmonization of control of
concentrations in the individual countries, representatives of the V4
region and of Austria outlined a legislative framework of control of
concentrations in their countries and possibilities of cooperation of
the competition institutions in their assessment.

In 2011 the Office organized seminars to the subject "Cartel agree-
ments in public procurement - bid-rigging” for representatives of the
self-governing regions and for Narodna dialnicnd spolocnost. By
these seminars the Office tries to establish a closer cooperation with
contracting authorities who are able to provide the Office with infor-
mation on signs of an anticompetitive conduct that the Office can
then verify within the scope of its competences. The Office discussed
issues of professional associations and regulation of their internal
acts at a workshop with representatives of the Slovak Chamber of
Civil Engineers.

In line with its mission, the Office strives for an openness and com-
munication with undertakings, regulators, academic community and
the media. In 2011 the Office opened several public discussions on
its website, e.g. to the material Commitments and to a material that
regulated the conditions of settlement in cases of violation of the
Act on Protection of Competition.

In September, the Office in cooperation with OECD organized an
international seminar “Effective application of the competition
rules”. Experts from OECD, the European Commission, AMO SR and
national competition authorities from the neighbouring countries
participated at the seminar. The participants exchanged their expe-
riences from the use of economic analyzes for assessment of con-
centrations and agreements restricting competition and their
knowledge of a due process.

On the basis of the memorandum of cooperation with the Faculty of
Law of the Trnava University comparative competition law lectures
were organized. On the basis of the memorandum of cooperation in
the area of competition law concluded between the Faculty of Law of



ského v Bratislave a PMU SR sa v roku 2011 uskutoénili na tirade stéze
Studentov. Na Fakulte ekonomickych a socidlnych vied UK v Brati-
slave pracovnici Gradu zabezpecujd semestralny kurz Sttaznd politika,
Studenti spracovavaji diplomové prdce z tejto oblasti. Prednaska
s problematikou hospodarskej sitaze bola urcend posluchdcom
Institdtu ekonomického znalectva a expertiz pri Bratislavskej Busi-
ness School.

Okrem tychto aktivit dradu, viaceri zamestnanci tGradu vystdpili ako
Skolitelia, ¢i prednasajdici na prednaskach na Ekonomickej univerzite
v Bratislave, Pravnickej fakulte Univerzity Komenského v Bratislave,
Bratislavskej vysokej Skole prava a na Katolickej univerzite v Ruzom-
berku.

Urad taktiez publikoval viacero autorskych éldnkov v slovenskych aj
zahrani¢nych médiach a prezentoval ndzor dradu na domadcich
a zahrani¢nych konferenciach.

the Comenius University in Bratislava and AMO SR study visits co-
vered by scholarship at the Office were organized in 2011. At the
Faculty of Economic and Social Sciences of Comenius University in
Bratislava the Office's employees provide a one-semester course on
the Policy of Competition and students prepare diploma theses from
this area. A lecture devoted to competition was intended for stu-
dents of the Institute of Economic Expertise at the Bratislava Busi-
ness School.

In addition to these activities of the Office, some of its employees
participated as lecturers in the series of lectures at the University of
Economics in Bratislava, the Faculty of Law of the Comenius Univer-
sityin Bratislava, the Bratislava College of Law and the Catholic Uni-
versity in Ruzomberok.

The Office also published several author articles in Slovak and

foreign media and presented its views on domestic and foreign con-
ferences.
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Pracovnici PMU SR sa aktivne zapdjali do préce pracovnyich skupin
pri Eurépskej komisii, ako aj do aktivit ICN (International Competi-
tion Network), ECN (European Competition Network), ECA (European
Competition Authorities) a OECD (Organisation for Economic Co-
operation and Development). V hodnotenom roku sa uskutocnilo 47
zahranicnych pracovnych ciest. V rdmci tychto podujati pracovnici
vystapili s prezentdciami a reagovali tak na aktualne témy, o ktorych
sa na podujatiach diskutovalo.

Medzi najvyznamnejsie vystipenia patria prispevky na rokovaniach

pracovnych skupin a globalneho féra OECD na nasledujice témy:

 obhajoba podnikatela v sitaznom spore argumentom, Ze jeho
konanie bolo predmetom reguldcie

e cezhranicnd kontrola koncentracii: vzvy pre rozvijajlice sa a vznika-
jlce ekonomiky

e kvantifikacia skody

e skdsenosti Gradu s ukladanim podmienok a povinnostiv konaniach
o koncentraciach podnikatelov

e instituciondlne a procedurdlne aspekty vztahu medzi sitaznymi
autoritami a stdmi.

V ramci pomoci Litovskej republike pri predvstupovych rokovaniach
o vstupe do Eurépskej tnie sa pracovnicka Gradu zdcastnila konfe-
rencie v KiSineve a prezentovala prispevok s ndzvom Pristupové roko-
vania Slovenskej republiky v kapitole Hospodarska sdtaz.

V decembri sa v Bruseli uskutocnilo zasadnutie pracovnej skupiny
ECN pre Zivotné prostredie, na ktorom pracovnici dradu vystipili
s prezentdciou pripadu zneuzivania dominantného postavenia
spolocnostou ENVI-PAK, a. s., ako aj s prispevkom na tému Pravny
ramec a presadzovanie sttaze.

Na medzindrodnom teleseminari organizovanom International Com-
petition Network zdstupca tradu v odbornom paneli prezentoval
skdsenosti dradu s advokacnymi aktivitami zameranymi na verejny
sektor.

Na konferencii vo Varsave pri prilezZitosti 20. vyrocia zaloZenia
polského sitazného organu bol prezentovany prispevok na tému
Hospodarska sttaz vo verejnom sektore.

V hodnotenom roku sa uskutocnili aj viaceré bilateralne rokovania
s partnerskymi institliciami zo zahranicia, napr. so zdstupcami Ceskej
a rakdskej sitaznej institdcie. V jdli 2011 navstivila Grad ¢inska
delegédcia vedend namestnikom Ministerstva obchodu Cinskej
ludovej republiky Gao Huchengom. Clenmi ¢inskej delegdcie boli aj
zastupcovia ¢inskych statnych institicii zaoberajdcich sa proble-
matikou hospodarskej sttaze. Predmetom rokovania bola vzajomna
vymena informacii o stave a pokroku zaznamenanom v oblasti prava
a politiky hospodarskej stitaze v oboch krajinach. Obe strany sa
dohodli na nadviazani vzajomnej spoluprace.

The Office's employees also actively participated in activities of
working groups at the European Commission and in activities of ICN
(International Competition Network), ECN (European Competition
Network), ECA (European Competition Authorities) and OECD (Orga-
nization for Economic Co-operation and Development). In the year
under review 47 foreign business trips were organized. The Office ’s
employees proposed presentations and thus reacted to topical sub-
jects that were discussed on these events.

The most important presentations are contributions proposed at

meetings of the working groups and of the OECD Global Forum to the

following subjects:

 Roundtable on the Regulated Conduct Defence

* Cross-border control of concentrations: challenges for developing
and emerging economies

e Quantification of harm

* The Office “s experiences with imposition of conditions and obli-
gations in the proceedings on concentrations of undertakings

e Institutional and procedural aspects of the relationship between
competition authorities and courts.

Within the framework of assistance to the Republic of Lithuania with
its EU pre-accession negotiations an Office “s employee participated
at a conference held in Kishinev and presented a contribution entit-
led Accession negotiations of the Slovak Republic in the chapter
Competition.

In December a meeting of the ECN environment working group was
held in Brussels. At this meeting the Office s employees proposed
a presentation on the case of abuse of a dominant position by the
company ENVI-PAK, a. s., and a contribution to the subject Legal
Framework and Competition Enforcement.

During the international teleseminar organized by the International
Competition Network the Office “s representative presented in an
expert panel the Office “s experiences with advocacy activities aimed
to the public sector.

On the conference in Warsaw held on the occasion of the 20th
anniversary of foundation of the Polish competition authority, a con-
tribution to the subject Competition in public sector was presented.

Many bilateral negotiations with foreign partner institutions, e.g.
representatives of the Czech and Austrian competition institutions,
took placein the year under review. In July 2011 the Office received
a Chinese delegation headed by the Vice-Minister of Commerce of
the People “s Republic of China Gao Hucheng. Among the members
of the Chinese delegation were also representatives of Chinese state
institutions dealing with the issues of competition. The subject of
negotiations was the exchange of information on the state and
development achieved in the area of law and policy of competition
in both countries. Both parties agreed on the establishment of
mutual cooperation.
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Urad pravidelne informuje verejnost o svojich rozhodnutiach a inyich
aktivitdch prostrednictvom tlacovych sprav posielanych médiam
a tiez pravidelne aktualizovanej internetovej stranky tradu. V roku
2011 drad pokracoval vo vydavani stvrtrocnika Satazny spravodajca,
ktory informuje o rozhodnutiach a inych wystupoch PMU SR,
Eurépskej komisie, ako aj inych sttaznych institdcii v zahranici.

Pracovnici tiradu prispievali do odbornych ¢asopisov zameranych na
pravne a sttazné problémy (napr. Antitrust, Justicnd revue, Notitiae
ex Academia Bratislaviensisjurisprudentiae, Competition Law in
Western Europe and USA, Euromoney). V spominanom roku uverejnili
spolu 19 autorskych prispevkov.

V roku 2011 slovenské média, ktoré drad pravidelne monitoruje,
uverejnili celkovo 118 prispevkov venovanych tradu. Urad vypraco-
val 72 tlaCovych sprdv a 3 stanoviska tGradu k problematike ochrany
hospodarskej sitaze.

The Office regularly informs the public on its decisions and other
activities by press releases sent to the media and through its requ-
larly updated website. In 2011 the Office continued issuing the
quarterly Competition Bulletin that informs about decisions and
other outputs of AMO SR, the European Commission, as well as
other foreign competition institutions.

The Office”s employees contributed to specialized magazines
devoted to legal and competition issues (such as Antitrust, Justice
Revue, Notitiae ex Academia Bratislaviensisjurisprudentiae, Com-
petition Law in Western Europe and USA, Euromoney). During this
year they published 19 author contributions.

In 2011 Slovak media that are reqularly informed by the Office pub-
lished 118 contributions devoted to the Office. The Office prepared
72 press releases and 3 opinions of the Office to the issue of com-
petition protection.
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ORGANIZACNA STRUKTURA PROTIMONOPOLNEHO URADU SLOVENSKEJ REPUBLIKY
ORGANIZATIONAL STRUCTURE OF THE ANTIMONOPOLY OFFICE OF THE SLOVAK REPUBLIC
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Council of the Office
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Internal Control
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Odbor pre
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konanie Division of
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Predseda
Chairman
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Deputy Chairwoman
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Osobny drad
Personnel Office

0dbor ekonomiky
Economic Division

Kancelaria dradu
Division of Chairman
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Personalne zdroje tradu Personnel of the Office

K'31. 12. 2011 pracovalo na trade 61 zamestnancov. Grafy priblizujud As at 31 December 2011, the Office had 61 employees. The profes-
profildciu zamestnancov podla viacerych hladisk: sional profile of the individual employees from different aspects is
shown in the following charts:

PROFIL ZAMESTNANCOV URADU NA ZAKLADE
SPECIALIZACIE ICH VZDELANIA:

PROFILE OF THE OFFICE “S EMPLOYEES
BY SPECIALIZATION:

® Ekondémovia / Economists
® Pravnici / Lawyers
Iné / Others

PROFIL ZAMESTNANCOV URADU NA ZAKLADE ICH
VEKOVEJ STRUKTURY:

PROFILE OF THE OFFICE “S EMPLOYEES
BY AGE STRUCTURE:

® Do 30 rokov / Up to 30 years of age
® Do 50 rokov / Up to 50 years of age
Nad 50 rokov / Over 50 years of age

PROFIL ZAMESTNANCOV URADU NA ZAKLADE ICH
DOSIAHNUTEHO VZDELANIA:

PROFILE OF THE OFFICE “S EMPLOYEES BY ATTAINED
QUALIFICATION:

® Vysokoskolské vzdelanie / University education
Stredoskolské vzdelanie / Secondary school education
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Dvadsat rokov pésobenia Protimonopolného
uradu Slovenskej republiky v cislach, faktoch
a grafoch

Strucna historia dradu

1991

Zaciatok fungovania Slovenského protimonopolného dradu.

0d 1. 3. 1991 vstlpil do platnosti Zékon ¢. 63/1991 o ochrane
hospodarskej stitaze.

Urad ako prva institiicia vo verejnom sektore zaéina zverejiiovat
vyrocné spravy

1994
0d 1. 8. 1994 nadobudol dc¢innost zdkon €. 188/1994 o ochrane
hospodarskej stitaze.

1995
OECD uskutoénilo hibkovi kontrolu siitazného préva a politiky na
Slovensku za obdobie rokov 1990 - 1995. Vysledky kontroly boli priaz-
nivé.

1996

Dohoda o pridruzent uzatvorena medzi EU a Slovenskou republikou
zavazovala Slovensko harmonizovat ndrodné stitazné pravo s pravom
EU.

1998

Urad zacal pravidelne informovat verejnost o svojich aktivitach,
spravnych konaniach a rozhodnutiach prostrednictvom internetovej
stranky dradu.

2000

Zmena pri ustanoveni predsedu Gradu, ktorého od Gi¢innosti zakona
€. 136/2001 Z. z. 0 ochrane hospodarskej stitaze menoval a odvola-
val prezident SR na ndvrh vlady SR.

2001

0d 1. mdja 2001 nadobudol G¢innost zékon o ochrane hospodarskej
sttaze €. 136/2001 Z.z., ktory v znacnej miere zosiladil slovenské
sitazné pravo s komunitdrnym pravom (pravo EU). Zakonom sa
zaviedol tieZ program zhovievavosti pri ukladani pokiit za Gcast na
dohode obmedzujicej sttaz.

PMU SR sa ziicastiiuje na zasadnutiach pracovnej skupiny interakcie
medzi obchodom a hospodarskou sitazou WTO, ktorého clenom je
SR od roku 1995.

Protimonopolny drad SR sa stal clenom ICN (International Competi-
tion Network) zalozenej v oktébri 2001 v New Yorku na zlepSenie
celosvetovej spoluprace v oblasti hospoddrskej stitaze.

Twenty years of activity of the Antimonopoly
Office of the Slovak Republic - numbers, facts
and charts

Brief history of the Office

1991

Start of the functioning of the Antimonopoly Office of SR.

On 1 March 1991 the Act No. 63/1991 on Protection of Competition
entered into force.

The Office was the first institution in the public sector to start
publishing annual reports

1994
On 1 August 1994 the Act No. 188/1994 on Protection of Competi-
tion took effect.

1995

OECD conducted an in-depth review of competition law and policy in
Slovakia for the period of years 1990 - 1995. The review results were
positive.

1996

Association Agreement concluded between the EU and the Slovak
Republic obliged Slovakia to harmonize the national competition law
with the EU law.

1998
The Office started to regularly inform the public on its activities,
administrative proceedings and decisions through its website.

2000

Change in the appointment of the Office “s Chairman who had been
appointed and recalled by the President of SR at the proposal of the
Government of SR since the effective date of the Act No. 136/2001
on Protection of Competition.

2001

On 1 May 2001 the Act No. 136,/2001 Coll. on Protection of Competition
entered into force. It substantially harmonized the Slovak competition
law with the Community law (EU law). The Act also introduced the
leniency program for imposition of fines for participation in an
agreement restricting competition.

AMO SR participates at meetings of the WTO Working Group on the
Interaction between Trade and Competition Policy, of which SR has
been a member since 1995.

The Antimonopoly Office of SR became a member of ICN (Interna-

tional Competition Network) founded in October 2001 in New York
to improve global cooperation in the area of competition.
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2002

Zmenila sa organizacnd Struktdra dradu. Sektorovo orientované
Clenenie odborov sa zmenilo na ¢lenenie podla jednotlivych praktik
(Odbor dohdd obmedzujdcich sttaz, 0dbor zneuzivania dominan-
tného postavenia, Odbor koncentracif)

2004

V stvislosti so vstupom Slovenskej republiky do Eurépskej nie sa
tirad zapojil do medzinarodnych odbornych sieti (ECN - European
Competition Network), ECA (European Competition Authorities)
a aktivne zacal spolupracovat s Eurépskou komisiou.

2007
Prvykrat sa uplatnil institdt leniency v pripade dohody svetovych
vyrobcov plynom izolovanych spinacich zariadeni.

2008

1. slovenska konferencia o hospodarskej stitazi s ndzvom ,Hospoddrska
stitaz a Eurdpska dnia”. Konferencie sa ziicastnila aj komisarka pre
hospodarsku sttaz N. Kroes.

2010

Eurépska komisia vstipila prvykrat do konania v sdvislosti s pri-
padom riesenym PMU SR pred Najvy3sim stidom Slovenskej republiky
ako amicus curiae.

Predsedovia tdradu

1990-1991  Lubomir Dolgos
1991-1992  Jan Korenovsky
1992-1994  Zdenko Kovac
1994-1996  Pavol Frarno

1996 -1998  Jozef Holic
1998-2001  Peter Nizhansky
2001-2011  Danica Paroulkova
2011 Tibor Menyhart

Vyvoj legislativy tykajtcej sa ochrany
hospodarskej siitaze

1991

Zakon o ochrane hospodarskej sttaze ¢. 63/1991 Zb. bol prijaty
v Ceskej a Slovenskej Federativnej Republike. Na jeho zéklade bol
vytvoreny Federalny drad pre hospodarsku stitaz, Cesky stitazny tirad
a Slovensky satazny trad a boli stanovené ich kompetencie. Po
rozdeleni Ceskej a Slovenskej Federativnej Republiky sa zakon
uplatiioval aj v samostatnej Slovenskej republike az do prijatia
nového zakona v roku 1994.
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2002

The organizational structure of Office was changed. A sector-oriented
classification of divisions changed to a classification by the individual
practices (Division of Agreements Restricting Competition, Division
of Abuse of a Dominant Position, Division of Concentrations).

2004

Following the accession of the Slovak Republic to the European
Union the Office became a member of international specialized net-
works (ECN - European Competition Network), ECA (European Com-
petition Authorities) and started to actively cooperate with the Euro-
pean Commission.

2007
The concept of leniency was first applied in case of agreement of the
world producers of gas-insulated switching devices.

2008

The first Slovak conference on competition entitled “Competition
and the European Union” was held. The Commissioner for competi-
tion N. Kroes also participated at the conference.

2010

The European Commission first joined the proceedings concerning a
case dealt with by AMO SR before the Supreme Court of the Slovak
Republic as amicus curiae.

Chairpersons of the Office

1990 - 1991 Lubomir Dolgos
1991-1992  Jdn Korerovsky
1992-1994  Zdenko Kovac
1994-1996  Pavol Frafo

1996 -1998  Jozef Holic
1998-2001  Peter Nizhansky
2001-2011 Danica Paroulkova
2011 Tibor Menyhart

Development of legislation relating to the
protection of competition

1991

The Act No. 63/1991 Coll. on Protection of Competition was adopted
in the Czech and Slovak Federative Republic. The Federal Competi-
tion Authority, Czech Competition Authority and Slovak Competition
Authority were established on the basis of this Act and their compe-
tences were defined. After the division of the Czech and Slovak Fede-
rative Republic the Act was also applied in the independent Slovak
Republic until the adoption of a new actin 1994.



1992
Federdlny sitazny trad prestal existovat a “Cesky tfad pro

hospodarskou soutéz” a “Slovensky protimonopolny trad” ziskali
nové kompetencie. Boli zavedené zmeny pri udelovani sankcif.

1994

Bol prijaty Zakon €. 188/1994 Zb. o ochrane hospodarskej sitaze,
ktory stanovil kompetencie Protimonopolného dradu Slovenskej
republiky, ako aj stitazné pravidld a postupy.

1998

Novelizacia existujlceho Zakona o ochrane hospodarskej sttaze.
Cielom novely bolo zrusenie ustanoveni tykajtcich sa vynimiek zo
zdkazu dohdod obmedzujicich shtaz, ktoré sa udelovali pre
zostiladené postupy v polnohospodarskej vyrobe.

2000
Zmeny prijaté ohladom pravidla “de minimis” a negativneho atestu.

2001

Zakon €. 136/2001 Z. z. o ochrane hospodarskej sitaze a 0 zmene
a doplnent zdkona Slovenskej ndrodnej rady ¢. 347/1990 Zb. o orga-
nizacii ministerstiev a ostatnych dstrednych organov statnej spravy
Slovenskej republiky v znent neskorsich predpisov. Cielom zdkona
bola harmonizicia narodnej sdtaznej legislativy s prdavom
Eurdpskeho spolocenstva a implementdcia praktickych skisenosti do
legislativy.

Vydanie Vyhlasky PMU SR €. 167/2001, ktorou sa ustanovujti podrob-
nosti o vypocte obratu.

Vydanie Vyhlasky PMU SR ¢&. 168/2001, ktorou sa ustanovujti podrob-
nosti o nalezitostiach oznamenia koncentrécie.

2002
Zakon €. 465/2002 Z. z. o skupinowyjch vynimkdch zo zakazu dohod
obmedzujdcich sttaz a o zmene a doplneni niektorych zakonov.

2004

Zakon €. 204/2004 Z .z., ktory s men a dopliia zkon ¢. 136/2001 Z.
z. 0 ochrane hospodarskej sttaze a o zmene a doplneni zdkona
Slovenskej ndrodnej rady ¢. 347/1990 Zb. o organizacii ministerstiev
a ostatnych dstrednych organov statnej spravy Slovenskej republiky
v zneni neskorsich predpisov v zneni zakona ¢. 465/2002 Z. z. a o
zmene a doplneni niektorych zdkonov. Novela reagovala na zmeny,
v acquis communautaire v slvislosti s modernizdciou antitrustu
prostrednictvom Nariadenia Rady ¢. 1/2003 o vykondvani pravidiel
hospodarskej sitaze stanovenych v ¢lankoch 81 a 82 Zmluvy o zalo-
Zeni Eurépskeho spolocenstva. Hlavnymi zmenami s flexibilita pri
posudzovani dohdd obmedzujlicich sitaz a decentralizacia kompe-

1992

The Federal Competition Authority ceased to exist and “Cesky dfad
pro hospodafskou soutéz” (Czech Competition Authority) and
“Slovensky protimonopolny trad” (Slovak Antimonopoly Office)
gained new competences. Changes in imposition of sanctions were

introduced.

1994

The Act. No. 188/1994 Coll. on Protection of Competition stipulat-
ing the competences of the Antimonopoly Office of the Slovak
Republic as well as the competition rules and procedures was
adopted.

1998

Amendment of the existing Act on Protection of Competition. The
objective of the amendment was to abolish provisions on exemptions
from the prohibition of agreements restricting competition that were
granted to concerted practices in the agricultural production sector.

2000
Changes regarding the de minimis rule and the negative clearance
were adopted.

2001

Act No. 136/2001 Coll. on Protection of Competition and on amend-
ments and supplements to the Act of the Slovak National Council No.
347/1990 Coll. on Organization of Ministries and Other Central Bod-
ies of State Administration of the Slovak Republic, as amended. The
objective of the Act was the harmonization of national competition
legislation with Community law and the implementation of practical
experiences into the legislation.

Decree of AMO SR No. 167/2001, laying down details of the calcula-
tion of turnover.

Decree of AMO SR No. 168,/2001, laying down details of particulars of
a notification of concentration.

2002

Act No. 465/2002 Coll. on Block Exemptions from the Prohibition of
Agreements Restricting Competition and on amendments and sup-
plements to certain acts.

2004

Act No. 204/2004 Coll. amending and supplementing the Act No.
136,/2001 Coll. on Protection of Competition and on amendments
and supplements to the Act of the Slovak National Council No.
347/1990 Coll. on Organization of Ministries and Other Central Bod-
ies of State Administration of the Slovak Republic, as amended, as
amended by the Act No. 465/2002 Coll., and on amendments and
supplements to certain acts. The amendment reacted to the changes
in acquis communautaire related to the modernisation of antitrust
through the Council Regulation No. 1/2003 on the Implementation
of the Rules on Competition laid down in Articles 81 and 82 of the EC
Treaty. The main changes are flexibility in assessment of agreements
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tencii vyplyvajlcich z aplikicie ¢lankov 81 a 82 Zmluvy o zalozZenf ES.
Zakon tiez priniesol posilnenie sankcnej politiky dradu, ako aj zmeny
v programe zhovievavosti (leniency programme).

Novy zdkon zrusil institat individudlnej vynimky, ako aj negativny
atest.

Na zdklade Nariadenia ¢. 1/2003 zékon prinasa novy druh rozhod-
nutia, ktorym trad namiesto sankcionovania podnikatelov za ich
protistitazné spravanie schvdli zavazky, ktoré predlozZi podnikatel,
ak tieto predstavujd rieSenie na odstranenie mozného obmedzenia
sttaze.

Novopopisané kritéria pre ozndmenie koncentrécie spliaji pozia-
davky na uplatnenie local nexus, prostrednictvom ktorého mozno
jednoznacne urcit, ¢ koncentrdcia, ktora vznikne v zahranici, pod-
lieha kontrole dradu.

Novela zavddza moznost uskutocnit inSpekcie v sikromnych
priestoroch podnikatela na zdklade sihlasu sidu a zavadza nové
institaty, ako napr. amicus curiae.

Vyhlaska PMU SR €. 268/2004 Z. z., ktorou sa ustanovuji podrob-
nosti o nalezitostiach oznamenia koncentrécie.

Vyhlaska PMU SR €. 269/2004, ktorou sa ustanovujii podrobnosti
0 vypocte obratu.

2005
Novela sitazného zdkona (Zdkon €. 68/2005 Z. z.) rozSiruje pravo-
moci Gradu v oblasti zneuzivania dominantného postavenia.

2009

Vjlini 2009 vstipila do platnosti Vyhlaska Protimonopolného tradu
Slovenskej republiky €. 204,/2009 Z. z., ktorou sa ustanovujt podrob-
nosti o nalezitostiach oznamenia koncentracie.

K hlavnym zmendm doslo v oblasti koncentracii, kedy sa vypustila
30-diova lehota na oznamenie koncentracie a zaviedla sa moznost
oznamenia “zameru koncentrdcie” a sdvisiacich zmien. Zavadza sa
tieZ maximdlna pokuta za nepredloZenie poZadovanych podkladov,
za nepredlozenie spravnych informécii a za marenie inspekcie. Urad
ziskal pravomoc uloZit pokutu do vysky 1% z obratu za tieto poruse-
nia, kedZe predosly limit do 166 000 EUR nemal odstrasujdici G¢inok.

2011

Schvélena novela zékona, ktorym sa men a dopliia zakon ¢. 136/2001
Z. z. 0 ochrane hospodarskej sitaze a 0 zmene a doplneni zdkona
Slovenskej ndrodnej rady €. 347/1990 Zb. o organizacii ministerstiev
a ostatnych Gstrednych organov Statnej spravy Slovenskej republiky.
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restricting competition and decentralization of competences result-
ing from the application of Article 81 and Article 82 of the EC Treaty.
The Act also brought a strengthening of the Office “s sanction policy
and changes in the leniency program.

The new Act cancelled the concept of individual exemption and the
negative clearance.

On the basis of the Regulation No. 1/2003, the Act brings a new type
of decision by which the Office, instead of sanctioning undertakings
for their anticompetitive conduct, approves commitments submit-
ted by the undertaking, if these represent a solution for the elimi-
nation of a potential restriction of competition.

The new described criteria for notification of concentration fulfil the
requirements for the application of local nexus, which allows to
unambiguously deciding whether a concentration arising abroad is
oris not subject to control by the Office.

The amendment introduces the possibility to conductinspectionsin
private premises of the undertaking with approval of the court, as
well as new concepts, such as amicus curiae.

Decree of AMO SR No. 268/2004 Coll. laying down details of partic-
ulars of a notification of concentration.

Decree of AMO SR No. 269/2004, laying down details of the calcula-
tion of turnover.

2005
Amendment of the Competition Act (Act No. 68/2005 Coll.) extend-
ing the powers of the Office in the area of abuse of a dominant posi-
tion.

2009

In June 2009 the Decree of the Antimonopoly Office of the Slovak
Republic No. 204/2009 Coll., laying down details of particulars of a
notification of concentration entered into force.

The main changes occurred in the area of concentrations, where the
30-day period for notification of concentration was omitted and the
possibility of notification of “intention of concentration” and related
changes was introduced. It also introduced a maximum fine for failure
to submit the required documents, for failure to submit correct infor-
mation and for frustration of inspection. The Office gained the power
to impose a fine up to 1% of turnover for these violations, because
the previous limit of EUR 166 000 EUR had not a deterrent effect.

2011

Approbation of the amendment to the Act amending and supple-
menting the Act No. 136/2001 Coll. on Protection of Competition
and on amendments and supplements to the Act of the Slovak
National Council No. 347/1990 Coll. on Organization of Ministries
and Other Central Bodies of State Administration of the Slovak
Republic.



Grafy prezentujiice ¢innost PMU SR Charts presenting the activity of AMO SR

RIESENE PRIPADY A ROZHODNUTIA V ROKOCH 1991 - 2011
NUMBER OF CASES DEALT WITH AND DECISIONS ISSUED IN THE YEARS 1991-2011
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POCET ZAMESTNANCOV A STRUKTURA 1991 - 2011
NUMBER OF EMPLOYEES IN THE YEARS 1991 - 2011

® Pocet zamestnancov / Number of employees
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ROZPOCET 1991 - 2011 (V TIS. EUR)
BUDGET 1991 - 2011 (IN THOUSANDS OF EUR)
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Medzinarodné aktivity PMU SR
vrokoch 1991 - 2011

1991

(SFRa ES podpfsali Eurépsku dohodu o pridruzeni CSFR k Eurépske-
mu spolocenstvu (asociacnd dohoda), ktora vzhladom na rozpad
(SFR nebola ratifikovana. CSFR pristupuje aj k dohode o volnom
obchode so Zdruzenim volného obchodu a pripravuje sa zéna
volného obchodu v ramci trianglu — CSFR - Polsko — Madarsko, o
vyznamne ovplyvnilo ochranu hospodadrskej stitaze a vyziadalo si
zvySent koordindciu medzi Gradmi pre ochranu hospodarskej stitaze.
Jednou z prvych zahranicnych navstev bola navsteva vedenia tradu
v partnerskej institdcii vo Franctzsku.

1992
Zacala sa spolupraca s OECD a partnerskymi institlciami v USA,
Polsku, Madarsku, Nemecku.

1993

Zacinajti sa pripravy na élenstvo v EU, novi asociaénti dohodu so SR.
Rokuje sa s predstavitelmi Generdlneho riaditelstva pre hospoddrsku
sttaZ za dcelom zblizovania a harmonizacie pravidiel ochrany
hospodarskej stitaze so stitaznym pravom EU.

International activities
of AMO SR 1991 - 2011

1991

CSFR and the EC signed the European Agreement on Association of
CSFR to the European Community (“Association Agreement”) that
was not ratified due to the split-up. In addition, CSFR accedes to the
Free Trade Agreement with the Free Trade Association and the free
trade zone within the triangle formed by CSFR, Poland and Hungary
is under way, which significantly affected the protection of compe-
tition and required an increased coordination among the Offices for
the Protection of Competition. One of the first international visits
was the visit of representatives of AMO SR at competition authority
in France.

1992
Cooperation with OECD and partner institutions in the USA, Poland,
Hungary and Germany started.

1993

The preparations for the EU membership and new association agree-
ment with SR start. Negotiations with representatives of the General
Directorate for Competition aiming the approximation and harmo-
nization of the rules of protection of competition with the EU com-
petition law.
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Spolupraca v ramci CEFTA (Madarsko, Cesko, Pol'sko a Slovensko).

Bilateralna spolupraca s ostatnymi eurépskymi krajinami.

Spoluprdca s nadndrodnymi institlciami - pracovné rokovania,
konferencie a seminare v rdmci OECD, Svetovej banky, EFTA, CEFTA,
UNCTAD.

Studijné pobyty v USA, pracovnd staz na DG COMP EU.

Priprava projektu PHARE v spolupréci s EU - dlhodobd technicka
pomoc SR.

1994
Ucast dradu v koordinaénom vybore SR - OECD v zdujme koordinacie
procesu pribliZzovania SR k OECD.

Spolupraca v ramci krajin V4 s dérazom na liberalizaciu obchodnych
vztahov a vyskumna spoluprdca v ramci programu PHARE.

Pociatok bilaterdlnych kontaktov s Bundeskartellamt (Nemecko),
Office for Fair Trading (Velka Britania), ako aj s dradmi vo Fran-
ctizsku, Spanielsku, Svédsku, Taliansku a Japonsku .

1995
Pokracovanie procesov pristupovania k EU.

1996

Ako prvd z asociovanych krajin dostala SR preklad tzv. Bielej knihy
a vlada SR rozhodla o vypracovani zrkadlovej Bielej knihy za SR.
3. kapitolu - Hospodarska stitaz vypracovali pracovnici dradu a v jed-
notlivych Castiach sa venuje problematike dohéd obmedzujcich
stitaz, zneuzivaniu dominantného postavenia na trhu, kontrole kon-
centrdcii, problematike $tdtnej pomoci, Statnych monopolov
komercnej povahy a problematike verejnopravnych podnikov a pod-
nikov so zvlastnymi alebo vwhradnymi pravami.

Vlybor pre stitazné pravo a politiku OECD v ParizZi preskimaval Vyrocna
spravu PMU SR za rok 1995 a prijal ju bez whrad. Urad kazdoroéne
predklada svoju vyro€nu spravu na zasadnutie vyboru.

1997

Urad aktivne pracuje v pracovnych skupindch Vjboru OECD pre pravo
a politiku hospodarskej sitaze. Konzultdcie s DG COMP pri riesent
konkrétnych pripadov.

1998

V Bratislave sa konala 4. konferencia asociovanych krajin strednej
a vychodnej Eurépy a Komisie Eurépskeho spolocenstva o hospo-
darskej sttazi.
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Cooperation within CEFTA (Hungary, Czech Republic, Poland and Slo-
vakia).

Bilateral cooperation with other European countries.

Cooperation with multinational institutions — working meetings,
conferences and seminars within OECD, the World Bank, EFTA, CEFTA,
UNCTAD.

Study visits to the USA, research fellowship to the EU DG COMP.

Preparation of the PHARE project in cooperation with the EU - long-
term technical assistance to SR.

1994

The Office s participation at work of the Coordinating Committee of
SR - OECD in the interest of coordination of the process of approxi-
mation of SR to OECD.

Cooperation within the V4 countries with stress put on the liberali-
zation of business relations and research cooperation within the
PHARE programme.

The beginning of bilateral contacts with Bundeskartellamt (Ger-
many), Office for Fair Trading (United Kingdom), as well as with the
offices in France, Spain, Italy and Japan.

1995
Continuation of the EU accession processed.

1996

SR was the first of the associated countries to receive translation of
so-called White Paper and the Government of SR decided on the elabo-
ration of a mirror White Paper for SR. Chapter 3 - Competition was
prepared by the Office “s employees and the individual sections are
devoted to issues of agreements restricting competition, abuse of a
dominant position on the market, control of concentrations, issues
of state aid, state monopoles of commercial character and issues of
public undertakings and undertakings vested with specific or exclu-
sive rights.

The OECD Committee on Competition Law and Policy in Paris examined
the Annual Report of AMO SR 1995 and adopted it without reserva-
tions. The Office submits every year its annual report to the meeting
of the Committee.

1997

The Office actively works in the working groups of the OECD Com-
mittee on Competition Law and Policy. Consultations with DG COMP
in dealing with specific cases.

1998
The 4th conference of the CEE countries associated with the EU and
the EC Commission on competition was held in Bratislava.



Spoluprdca s britskym velvyslanectvom na projekte NERA (National
Economics Research Associates) zameraného na vymenu skisenosti
a odbornych poznatkov, Studijné pobyty na partnerskych institd-
cidch vo Velkej Britanii

1999

Eurépska komisia konstatuje, Ze v rdmci pripravenosti SR na vstup
do EU je protimonopolna pravna dprava z vicsej asti zostladend
sacquis communautaire

Obnova Statdtu pozorovatela pre SR vo Vybore OECD pre préavo a poli-
tiku hospodarskej stitaze pre rok 2000

Aktivne zapojenie sa do ¢innosti pracovnej skupiny WTO pre interak-
ciu medzi obchodom a sttaznou politikou.

Prva pracovnd ndvsteva predsedu tradu na Ministerstve spravod-
livosti USA a na Federdlnej obchodnej komisii

Bilaterdlne rokovanie so statnym tajomnikom Ministerstva Ruskej
federdcie pre protimonopoln politiku a podporu podnikania na zakla-
de Programu spoluprace

2000
Pokracuje spolupréca s DG COMP EU v procese pribliZovania sa k élen-
stvuv E0

Vstup SR do OECD; PMU SR je gestorom Vyboru OECD pre pravo a poli-
tiku hospodarskej sttaze

Spoluprdca s NERA (National Economics Research Associates) pri
posilneni Gradu a dobudovani kapacit na zvySenie trovne efektivnej
stitaze na Slovensku v stilade s poziadavkami EU

2001

V oktdbri 2001 bola v New Yorku zalozena ICN (International Com-
petition Network) za Gcelom koordinacie a zlepSenia uplatiovania
pravidiel hospoddrskej stitaze v prospech spotrebitelov na celom
svete. SR sa prostrednictvom PMU SR koncom roku 2001 stala
clenom tejto siete.

2002
Po intenzivnych rokovaniach sa podarilo predbezne uzavriet kapi-
tolu Hospodarska sttaz.

Koncom roku 2002 bol vytvoreny operacny systém prostrednictvom
siete ECN (European Competition Network), ktory zabezpecuje
koordindciu sttaznej politiky v rdmci Eurépskeho spolocenstva a sys-
tém paralelnych kompetencii Eurdpskej komisie a ndrodnych
stitaznych institdcif clenskyich statov EU pri aplikacii ¢lankov 81 a 82
Zmluvy o zaloZen ES. PMU SR je élenom tohto féra.

Cooperation with the British Embassy on the NERA (National Eco-
nomics Research Associates) project aimed at the exchange of expe-
riences and expertise, research fellowship to partnerinstitutionsin
the United Kingdom.

1999

The European Commission states that within the framework of the
preparedness of SR for the EU accession most of the antimonopoly
legislation was harmonized with acquis communautaire.

The renewal of the status of observer for SR in the OECD Committee
on Competition Law and Policy for the year 2000

Active involvement in the activity of the WTO Working Group on the
Interaction between Trade and Competition Policy.

The first working visit of the Office “s Chairman to the U.S. Depart-
ment of Justice and to the Federal Trade Commission.

Bilateral negotiations with the State Secretary of the Ministry of the
Russian Federation for Antimonopoly Policy and Support to Entre-
preneurship under the Cooperation Programme.

2000
Continuation of cooperation with EU DG COMP in the process of
approximation to the EU membership

Accession of SR to OECD; AMO SR becomes a guarantor of the OECD
Committee on Competition Law and Policy

Cooperation with NERA (National Economics Research Associates) at
the strengthening of the Office and building up of capacities with
the aim to increase the level of effective competition in Slovakia in
accordance with the EU requirements.

2001

ICN (International Competition Network) was founded in October
2001 in New York for the purpose of coordination and improvement
of the application of the competition rules in favour of consumers all
around the world. SR became a member of this network through AMO
SRin the end of year 2001.

2002
Following intensive negotiations, SR succeeded to preliminary close
the chapter Competition.

Inthe end of year 2002, an operational system was created through
ECN (European Competition Network). It provides for coordination
of the competition policy within the European Community and a set
of parallel competences of the European Commission and the
national competition institutions of the EU Member States in the
application of Article 81 and Article 82 of the EC Treaty. AMO SRis a
member of this forum.
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2003

Ukoncenie predvstupového projektu MATRA, ktory v zastidpeni
holandského Ministerstva hospodarstva a Ministerstva zahranicnych
veci financovala holandska institiicia Senter International a imple-
mentovalo holandsko-slovenské konzorcium TMC Asser Institute a
VVMZ. Cielom projektu bolo zvysit praktické poznatky z oblasti
hospodarskej sitaze, zabezpecit jednotnu interpretdciu a imple-
mentdciu stitazného prava v ramci Gradu a vypracovat komunikaénu
stratégiu.

2004
Vstup SR do EU.

2005
Aktivna Gcast na zasadaniach pracovnych skupin v ramci ECN, ICN a
OECD.

2006

V rdmci pomoci SR pri plnent cielov Akéného pléanu EU - Ukrajina,
schvaleného vladou SR, PMU SR wytvoril priestor pre odovzdanie
skiisenosti tradu z pristupového procesu SR do EU v oblasti
hospodarskej stitaze partnerskej institdcii z Ukrajiny.

Ucastou na Vijrocnej konferencii ACE (Association of Competition
Economics) sa trad zapojil do aktivit tejto organizdcie, ktora spéja
vietkych, ktori sa zaoberaji ekonémiou v oblasti hospodarskej
sttaze.

V maji sa pracovnici Gradu zlcastnili Vyrocného stretnutia ECA, kde
sa rokovalo o dalsom fungovaniféra, ako aj jeho pracovnych skupin.
Vrdmci ECN sa pracovnici Gradu zicastnili plendrnych zasadnuti ECN,
ako aj poradnych orgdnov, napr. zasadanie podskupiny pre Sport, pre
platobné karty ¢i energetiku.

2007
Urad riesil 5 pripadov, ktoré mali dopad aj na obchod medzi ¢len-
skymi §tatmi. Urad aplikoval v tychto pripadoch éldnky 81, resp. 82
Zmluvy o zaloZeni ES a svoj postup konzultoval s Eurépskou komi-
siou.

Spolupréca s EU pri inspekcii z dévodu podozrenia na mozny kartel.

V Bratislave sa konal medzinarodny seminar v spolupraci s OECD
0 zneuzivani dominantného postavenia.

2008

PMU SR spolu so Zastipenim EK v SR a Informaénou kanceldriou
Eurépskeho parlamentu na Slovensku zorganizoval 1. slovenskd kon-
ferenciu o hospodarskej sttazi s nazvom ,Hospoddrska sitaz
a Eurdpska tinia”, ktorej sa zlcastnila aj komisarka pre HS N. Kroes.
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2003

Termination of the pre-accession project MATRA that was financed
by the Dutch institution Senter International, represented by the
Dutch Ministry of Economy and the Dutch Ministry of Foreign Affairs,
and implemented by the Dutch/Slovak consortium TMC Asser Insti-
tute and VVMZ. The objective of the project was to increase the prac-
tical knowledge from the area of competition, ensure a uniform
interpretation and implementation of the competition law within the
Office and draw up the communication strategy.

2004
Accession of SR to the EU.

2005
Active participation in meetings of working groups within ECN, ICN
and OECD.

2006

Within the framework of help provided by SR for the attainment of
objectives of the EU/Ukraine Action Plan approved by the Govern-
ment of SR, AMO SR created conditions for the transfer of the
Office “s experiences from the EU accession process of SRin the area
of competition to the partnerinstitution in Ukraine.

By its participation in the Annual Conference of ACE (Association of
Competition Economics) the Office joined activities of this organi-
zation that associates all entities dealing with competition economics.

In May the Office “s employees participated at the Annual Meeting
of ECA, where the participants discussed further functioning of the
forum and its working groups.

Within ECN, the Office “s employees participated at plenary meet-
ings of ECN and advisory bodies, e.g. at the meetings of subgroups
for sport, debit cards or energy.

2007

The Office dealt with 5 cases that had impact on trade among the
Member States. The Office applied Article 81 or Article 82 of the EC
Treaty in these cases and consulted its procedure with the European
Commission.

Cooperation with the EU during inspection for the reason of the sus-
picion of potential cartel.

An international seminar in cooperation with OECD on abuse of a
dominant position was held in Bratislava.

2008

AMO SR in cooperation with the EC Representation in SR and the
Information Office of the European Parliament in Slovakia organized
the 1st Slovak conference on competition entitled “Competition and
the European Union”, with participation of the Commissioner for
Competition Mrs. N. Kroes.



Kratkodobé $tudijné pobyty pracovnikov Gradu na partnerskych
institdcidch vo Velkej Britdnii, Taliansku, Nemecku, Belgicku,
Franctzsku a Holandsku.

Prijatie zastupcu ukrajinského stitazného orgéanu na PMU SR v ramci
pomoci SR pri plnent cielov Akéného planu EU.

2009
Medzinarodny seminar ,,Presadzovanie hospodarskej stitaze” v Bratis-
lave organizovany v spoluprdci s OECD.

2010
Pracovnici Giradu prednésali v Brne a v Rime v ramci projektu EU zame-
raného na vzdeldvanie sudcov v oblasti hospodarskej stitaze.

2011

Medzindrodna konferencia 20 rokov aplikacie stitaznych pravidiel na
Slovensku za UGcCasti expertov na sdtazné pravo z Belgicka,
Franclzska, zastupcov sttaznych institdcii krajin V4 a Rakdska,
advokatov, podnikatelov, akademickej obce.

Medzinarodny semindr v spoluprdci s OECD na tému efektivna aplikdcia
sttaznych pravidiel.
Bilaterdlne rokovania s predstavitelmi partnerskych dradov CR,

Rakuska, Ciny.

PMU SR je ¢lenom:

ICN (International Competition Network)

* ECN (European Competition Network)

 ECA (European Competition Authorities)

 ACE (Association of Competition Economics)

OECD (Organization for Economic Co-operation and Development)

Short-term study visits of the Office’s employees to the partnerinsti-
tutions in the United Kingdom, Italy, Germany, Belgium, France and
the Netherlands.

Reception of a representative of the Ukrainian competition author-
ity at AMO SR within the framework of help provided by SR for the
attainment of objectives of the EU Action Plan.

2009
International seminar “Enforcement of Competition” in Bratislava
organized in cooperation with OECD.

2010
The Office “s employees presented lectures in Brno and Rome within
the EU project aimed at education of judges in the area of competi-
tion.

2011

The international conference “Twenty Years of the Application of the
Competition Rulesin Slovakia” with participation of experts in com-
petition law from Belgium, France, representatives of the competition
institutions of the V4 countries and Austria, lawyers, undertakings
and academic community.

International seminar in cooperation with OECD on effective appli-
cation of the competition rules.

Bilateral negotiations with representatives of the partner offices in
CR, Austria and China.

AMO SR is a member of the following
organizations:

e ICN (International Competition Network)

* ECN (European Competition Network)

e ECA (European Competition Authorities)

* ACE (Association of Competition Economics)

* OECD (Organisation for Economic Co-operation and Development)
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Spolupraca PMU SR s univerzitami

1992
Pracovnici Gradu zacinaju p6sobit ako lektori na Ekonomickej uni-
verzite a na Pravnickej fakulte UK.

Academia Istropolitana zahdjila vzdeldvaci program ,Skola verejnej
spravy”, sticastou ktorého je aj protimonopolnd politika, konkurencia
a ochrana hospodarskej sttaze.

1997

Pokracuje spolupraca s Ekonomickou univerzitou a Pravnickou fakul-
tou UK, zacina spoluprdca s obchodnymi akadémiami. Pracovnici
tradu posobia ako lektori, Skolitelia diplomovych prac, odborni
konzultanti, clenovia skdsobnych komisii pri obhajobdch diplo-
mowych a doktorskych prac.

1999

Zamestnanci Gradu predndsaji na Ekonomickej univerzite v Bratis-
lave, Technickej univerzite vo Zvolene, na Univerzite Mateja Bela
v Banskej Bystrici, na obchodnych akadémidch v Bratislave, pre riadi-
telov zdravotnych poistovni a zdravotnickych zariadeni a pre ria-
diacich pracovnikov v oblasti energetiky.

2008

Urad spolupracuje s univerzitami a mimovladnymi organizaciami -
Ekonomicka univerzita v Bratislave, Bratislavska vysoka skola prava,
Fakulta ekonomickych a socidlnych vied Univerzity Komenského
(jednosemestrélny kurz Politika ochrany hospoddrskej sitaze),
Pravnicka fakulta Trnavskej univerzity.

2009

Bolo podpisané memorandum vo veci spoluprace v oblasti prava
hospodarskej stitaze medzi PMU SR a Pravnickou fakultou Univerzity
Komenského v Bratislave.

2010
Na Fakulte ekonomickych a socidlnych vied Univerzity Komenského
v Bratislave pracovnici dradu viedli predmet Politika sitaze.

Na Pravnickej fakulte Univerzity Komenského v Bratislave pracovnici
tradu viedli predmet ,,Comparative Competition Law”.

Na zaklade memoranda o spolupraci s Pravnickou fakultou Univer-
zity Komenského v Bratislave sa uskutocnili staZze Studentov na
trade.

2011

Uzatvorené memorandum vo veci spoluprdce v oblasti prdva
hospodarskej stitaze medzi PMU SR a Pravnickou fakultou Trnavskej
univerzity v Trnave.
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Cooperation of AMO SR with universities

1992
The Office “s employees started to work as lecturers at the Univer-
sity of Economics and at the Law Faculty of UK.

Academia Istropolitana launched the educational programme
“School of Public Administration” comprising the antimonopoly policy,
competition and protection of competition.

1997

The Office continued the cooperation with the University of Eco-
nomics and at the Law Faculty of UK and started cooperation with
business academies. The Office “s employees worked as advisors of
diploma theses, members of examination boards at the defence of
diploma and doctoral theses.

1999

The Office “s employees give lectures at the University of Economics
in Bratislava, Technical University in Zvolen, Matej Bel University in
Banska Bystrica, business academies in Bratislava, for directors of
health insurance companies and health care facilities and for mana-
gersin the energy sector.

2008

The Office cooperated with universities and non-government organ-
izations - University of Economics in Bratislava, Bratislava College
of Law, Faculty of Economicand Social Sciences of the Comenius Uni-
versity (one-semester course Policy of Competition Protection),
Faculty of Law of the Trnava University.

2009

The memorandum of cooperation in the area of competition law
between AMO SR and the Faculty of Law of the Comenius University
in Bratislava was signed.

2010

The Office “s employees taught the subject “Competition Policy” at
the Faculty of Economic and Social Sciences of the Comenius Uni-
versity in Bratislava.

The Office “s employees taught the subject “Comparative Competi-
tion Law” at the Faculty of Law of the Comenius University in
Bratislava.

Study visits covered by scholarship at the Office took place on the
basis of the memorandum of cooperation with the Faculty of Law of
the Comenius University in Bratislava.

2011

The memorandum of cooperation in the area of competition law
between AMO SR and the Faculty of Law of the Trnava University in
Trnava was signed.



Na zdklade memoranda o spolupraci s Pravnickou fakultou Trnavskej
univerzity v Trnave prebiehala vyucba predmetu porovnavacie
stitazné prdavo.

Dalej prebiehali na trade staze studentov Pravnickej fakulty Uni-
verzity Komenského v Bratislave.

Na Fakulte ekonomickych a socidlnych vied UK v Bratislave prebieha
semestralny kurz satazna politika.

Spolupraca PMU SR s podnikatelmi
a regulatormi

2000

Urad pripravuje prednasky pre odbornii verejnost — Centrum pre
eurépsku politiku, Konferencia o financovani lesného hospodarstva,
Franctzsko-slovenskd obchodnd komora.

Ucastou v réznych komisiach (pracovné komisie Ministerstva finan-
cif SR pre reguldciu postovych a telekomunikaénych sluzieb, Rada
pre spotrebitelskd politiku Ministerstva hospoddrstva SR apod.) drad
zabezpecuje presadzovanie principov hospoddrskej sdtaze.

2003

Urad ziskal nové podnety a ndmety na zlepienie informovanosti o
svojich vystupoch vdaka dotazniku pre podnikatelov, profesijné
zdruzenia, prdvnickd a akademickd obec a média.

2004

PMU SR a Ministerstvo spravodlivosti SR zrealizovali twinning light
projekt, v rdamci ktorého sa Skolili sudcovia, ktori rozhodujd v proce-
soch sdvisiacich s ochranou hospodarskej sttaze.

Uradu sa podielal na vzdeldvani podnikatelskyich subjektov (Narodna
banka Slovenska, komercné banky), spolupracuje s Instititom pre
verejnd spravu.

2006

Intenzivna spolupraca s Telekomunikaénym dradom SR, Uradom pre
requlaciu siefovych odvetvi a s Uradom pre verejné obstaravanie,
takisto aj s prokuratdrou a policiou.

2007

Urad sa aktivne venoval problematike retailového bankovnictva,
konkrétne otdzke viazania bankovych produktov a inicioval stretnu-
tia so zdstupcami bankového sektora a Narodnej banky Slovenska.

The Office “s employees taught the subject “Comparative Competi-
tion Law” on the basis of the memorandum of cooperation with the
Faculty of Law of the Trnava University in Trnava.

More study visits of students of the Faculty of Law of the Comenius
University in Bratislava covered by scholarship at the Office took
place.

One-semester course “Competition Policy” was organized at the Fac-
ulty of Economic and Social Sciences of the Comenius University in
Bratislava.

Cooperation of AMO SR with
undertakings and regulators

2000

The Office prepared lectures for the expert public - Centre for Euro-
pean Policy, Conference on Financing of Forestry, French-Slovak
Chamber of Commerce.

Through its participation at work of different committees (working
committees of the Ministry of Finance of SR for requlation of postal
and telecommunication services, the Council for Consumer Policy of
the Ministry of Economy of SR, etc.) the Office ensures the enforce-
ment of the competition principles.

2003

The Office gained new suggestions and proposals for the improve-
ment of awareness on its outputs thanks to a questionnaire for
undertakings, professional associations, lawyer and academic com-
munity and media.

2004

AMO SR and the Ministry of Justice of SR implemented a twinning
light project of education of judges who decide in processes related
to the competition protection.

The Office participated in the education of undertakings (National
Bank of Slovakia, commercial banks) and cooperates with the Public
Administration Institute.

2006

An intensive cooperation with the Telecommunication Office of SR,
the Regulatory Office for Network Industries and with the Public Pro-
curement Office, as well as with the prosecutor “s office and the
police.

2007

The Office paid attention to the issue of retail banking, specifically
tying of bank products and initiated meetings with representatives
of bank sector and The National Bank of Slovakia.
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2008

PMU SR v spolupraci so Zastdpenim EK v SR a Informaénou kancela-
riou Eurépskeho parlamentu na Slovensku zorganizoval 1. slovenski
konferenciu o hospodarskej sttazi s nazvom ,Hospodarska sttaz
a Eurépska tinia”, ktorej sa zhcastnilo viac ako 150 podnikatelov.

2009

Urad pripravil workshop pre advokatsku obec na témy: aktudlne
zmeny v slovenskom stitaznom prdve, program zhovievavosti, eko-
nomickd kriza a jej dopady a slikromno-prdvne presadzovanie
stitazného prava na Slovensku.

Urad pripravil workshop pre podnikatelov o dohodach obmedzuij-
cich sttaz.

Urad zorganizoval prednasku pre Slovenski asociaciu poistovni na
tému ochrany hospodarskej sitaze so zameranim na oblast poiste-
nia.

2010

Urad pripravil pre podnikatelov a ich pravnych zastupcov seminar
Ako vytvorit flexibilny a efektivny systém posudzovania koncentra-
cifv SR”.

Urad uskutocnil seminar ,Zmierlivejsie ukonéenia konaniv pripadoch
dohdd obmedzujlcich sitaz a zneuzivania dominantného postave-

"

ma-.

Seminar ,Kolizie vo verejnom obstaravani - bid rigging” bol uréeny
pre zamestnancov UVO, NKU, policajného zboru a ministerstiev
s cielom ziskat indicie protisitazného spravania.

Urad uverejfiuje na internetovej stranke verejné konzulticie s cielom
ziskat nazor podnikatelov na jednotlivé oblasti.

Urad vydal publikiciu ,Kartelové dohody vo verejnom obstaravani
informujdicu o Skodlivosti kartelowych dohdd pri verejnom obstaravani.

2011

Urad zorganizoval semindre na tému "Kartelové dohody vo verejnom
obstardvani - bid-rigging” pre predstavitelov samospravnych krajov
a Narodnd dialnicnd spolocnost.

Problematiku profesijnych zdruzent a regulaciu ich internych aktov

prediskutoval rad na workshope spolu s predstavitelmi Slovenskej
komory stavebnych inZinierov.
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2008

AMO SR in cooperation with the EC Representation in SR and the
Information Office of the European Parliament in Slovakia organized
the 15t Slovak conference on competition entitled “Competition and
the European Union”. More than 150 undertakings participated in
this conference.

2009

The Office prepared a workshop for the lawyer community on the
recent changes in the Slovak competition law, on the leniency pro-
gram, on the economic crisis and its impacts and on the private
enforcement of the competition law in Slovakia.

The Office prepared a workshop for undertakings on agreements
restricting competition.

The Office organized a lecture for the Slovak Association of Insur-
ance Companies to the subject of protection of competition with
a special focus on insurance.

2010

The Office prepared for undertakings and their legal representatives
a seminar “How to create a flexible and effective system of assess-
ment of concentrations in SR”.

The Office held a seminar “More conciliatory termination of the pro-
ceedings in cases of agreements restricting competition and abuse
of a dominant position”.

The seminar “Collusions in public procurement - bid-rigging” was
intended for employees of Public Procurement Office, Supreme Audit
Office, the police and ministries with the aim to gain indications on
an anticompetitive conduct.

The Office publishes on its website public consultations with the aim
to gain views of various undertakings of the individual areas.

The Office issued the publication “Cartel agreements in public pro-
curement” informing about the harmful effects of cartel agreements
in public procurement.

2011

The Office organized seminars on "Cartel agreements in public pro-
curement - bid-rigging” for representatives of self-governing regions
and Ndrodna dialnicnd spolocnost.

The Office discussed the issue of professional associations and regu-
lation of theirinternal acts at a workshop with representatives of the
Slovak Chamber of Civil Engineers.






Protimonopolny trad Slovenskej republiky
Drienova 24, 826 03 Bratislava

e-mail: pmusr@antimon.gov.sk
www.antimon.gov.sk

The Antimonopoly Office of the Slovak Republic
Drienova 24, 826 03 Bratislava, Slovakia
e-mail: pmusr@antimon.gov.sk
www.antimon.gov.sk
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