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V uplynulom roku sme realizovali viaceré opatrenia zamerané
predovsetkym na zlepSenie rezimu kontroly koncentracif a jeho
zoslladenie s pravidlami pouzivanymi Eurépskou Komisiou. Mo-
Zeme povedat, Ze novy rezim zaznamenal u odbornej verejnosti
pozitivny ohlas.

Kontrola koncentrdcii vsak nie je jedinou oblastou, ktora si
zaslazi pozornost. V roku 2012 sme sa snazili identifikovat aj
dalsie aktivity Gradu, kde by bol priestor na zlepsenie pri plneni
nasho hlavného poslania. Pripravovali sme sibor zmien a opat-
reni, ktoré maju zefektivnit Cinnost Gradu a prispiet k razan-
tnejSiemu presadzovaniu hospodarskej sdtaze na Slovensku.
Ide najmd o prioritizaciu ¢innosti dradu tak, aby boli zdroje
Gradu zamerané na rieSenie tych sdtaznych problémov, kde je
zdsah dradu najpotrebnejsi, predovsetkym na Gcinné odhalo-
vanie a postihovanie kartelov. Chceme pokracovat v zrychlent
a zjednoduseni procesu posudzovania koncentracii, podporo-
vat alternativne rieSenia pripadov a zlepsit fungovanie progra-
mu zhovievavosti. VSetky tieto okruhy si sticastou nasej straté-
gie na dalSie obdobie.

Uz po dlhsT cas sa v stlade s celoeurépskymi trendmi snazime
o prechod z formdlneho posudzovania sttaznych pripadov na tzv.
ekonomicky pristup. Vyznamny krok v tomto smere v roku 2012
znamenalo zriadenie pozicie hlavného ekonéma a postupné bu-
dovanie tohto odboru, ako aj systematické vzdelavanie zames-
tnancov Gradu v tejto oblasti.

Popri vysetrovacej a rozhodovacej cinnosti, ktorej prehlad
ndjdete v tejto vyrocnej sprave, bola v uplynulom roku vy-
znamnou stcastou agendy dradu aj sttaznd advokacia. Tu
sa okrem iného snazime o budovanie stabilnej odbornej ko-
munikacnej platformy so sudcovskou obcou, pretoZe sddny
prieskum je vyznamnou sdcastou aplikacie sitazného prava.
Sme radi, Ze v roku 2012 sa nam v spoluprdci s Trnavskou uni-
verzitou podarilo zorganizovat odborny semindr s diskusiou
na tému ,Zneuzivanie dominantného postavenia formou stla-
¢ania marze” za (i¢asti sudcov SR aj CR. Som presvedéeny, 7e
je to dalsi pozitivny posun v potrebnom otvorenom a odbor-
nom dialégu so sudcami.

Bez prehanania mézeme povedat, Ze rok 2012 bol rokom pripra-
vy systémovych zmien. Verim, Ze uz v dohladnom obdobf prinesi
ocakdvané vysledky.

Last year we implemented number of measures mainly aimed at
improvement of merger control and its harmonization with the
rules applied by the European Commission. We may say that this
new regime has received positive feedback from the professional
public.

However, merger control is not the only area deserving the atten-
tion. In 2012 we tried to identify also other activities of the Office
where the room for improvement of the fulfillment of its main
mission could be found. We prepared the set of changes and mea-
sures, which should increase the efficiency of the Office and thus
contribute to the vigorous enforcement of competition policy in
Slovakia. This applies particularly to prioritization of the Office’s
activities with the aim to focus the Office’s resources on resolu-
tion of those competition issues where the intervention of the Of-
fice is most desirable, above all, on the effective cartel detection
and sanctioning. We want to accelerate and simplify the merger
control regime also in a future, encourage the alternative case
resolutions and improve the functioning of leniency programme.
All these issues are part of our strategy for the next period.

In accordance with the European trends we have been striving for
a longer time for a shift from a formal assessment of competition
cases to so-called more economic approach. A significant step in
this direction in 2012 was the establishment of position of a chief
economist and gradual establishment of this division, as well as
systematic education of the Office’s employees in this area.

Besides the investigative and decision-making activities, over-
view of which you can find in this annual report, the competi-
tion advocacy was also a significant part of the Office’s agenda
of the last year. In this area we endeavour to establish stable
professional communication platform with judges since the
court reviews constitute a considerable part of application of the
competition law. We are glad that last year, in cooperation with
Trnava University, we managed to organize the expert seminar
on “Abuse of dominant position in the form of margin squeeze”
attended by the judges from both the Slovak and Czech Republic.
Tam convinced that this is the next positive shift to a necessary
open and professional dialogue with judges.

We can definitely say that 2012 was year of preparation of sys-
tematic changes. I believe they will bring the expected results
already in the near future.

&

Tibor Menyhart
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Protimonopolny tGrad SR (dalej len ,irad” alebo ,PMU SR
je organom dohladu nad dodrziavanim ustanoveni zdkona
¢. 136/2001 Z. z. o ochrane hospodarskej sitaze v zneni ne-
skorsich predpisov (dalej len ,zdkon” alebo ,zakon o ochrane
hospodarskej sitaze). V rdmci svojich pravomoci predovsetkym
vykondva presetrovanie na relevantnom trhu, v sprdvnom konant
rozhoduje vo veci dohdd obmedzujdcich sttaz, zneuzivania do-
minantného postavenia, kontroly koncentrdcii a obmedzovania
stitaze organmi Stdtnej spravy a samospravy a navrhuje opatre-
nia na ochranu a podporu sitaze.

V roku 2012 trad vydal celkovo 38 rozhodnuti®. V prvostupriovom
konani vydal drad (odbor dohdd obmedzujicich sdtaz, odbor
koncentrdcii a odbor zneuzivania dominantného postavenia)
celkom 30 rozhodnuti. Druhostupriovy orgdn, Rada tradu, vydala
8 rozhodnuti 2.

PREHLAD ROZHODOVACEJ CINNOSTI V ROKU 2012

The Antimonopoly Office of the Slovak Republic (hereinafter re-
ferred to as ,Office” or ,AMO SR”) is the body supervising the
compliance with the provisions of the Act No. 136/2001 Coll. on
Protection of Competition, as amended (hereinafter referred to
as ,Act” or ,Act on Protection of Competition”). Within its com-
petences it mainly conducts an investigation of a relevant mar-
ket, in administrative proceedings it decides in the matters of
agreements restricting competition, abuse of a dominant posi-
tion, merger control and restriction of competition by state ad-
ministration and local self-administration authorities and it also
proposes measures to protect and promote competition.

In 2012 the Office issued 38 decisions®. Within the first-instance
proceedings the Office (Division of Agreements Restricting Com-
petition, Division of Concentrations and Division of Abuse of
a Dominant Position) issued 30 decisions. The second-instance
body, the Council of the Office issued 8 decisions?.

OVERVIEW OF THE DECISION-MAKING ACTIVITIES IN 2012

Zneuzivanie dominantného

Koncentracie
Concentrations

Celkovo
Total number

Pocet rozhodnuti

Number of decisions

Abuse of a dominant

Dohody obmedzujtice siitaz
Agreements restricting
competition

postavenia

position

1. stupen

First instance EE g
2. stupeii
Second instance 8 0
Spolu
Total 38 26

V silade so smerovanim eurépskej stitaznej politiky aj drad na-
hradza formalny pristup k posudzovaniu pripadov viac ekonomic-
kym pristupom. Jeho zakladnym principom je uprednostnenie
hodnotenia dopadu konania podnikatelov na trh pred hodnote-
nim formy konania. Nevyhnutnou sicastou takéhoto pristupu je
dokladné poznanie sektora, ktorého sa podozrenie z obmedze-
nia sttaze tyka. Okrem samotnej rozhodovacej Cinnosti dradu
v spravnych konaniach tak stdle vacsi vyznam nadobdda preset-
rovanie na relevantnom trhu a sektorové stidie. V roku 2012 vie-
dol drad 78 vSeobecnych Setreni v pripadoch mozného porusenia
zdkona o ochrane hospodarskej stitaze. Boli zamerané najma na
oblast bankovnictva a stavebného sporenia, sektor dopravy, pos-
tovych sluzieb, energetiky, odpadového hospodarstva a vodaren-
stva.

Okrem preSetrovania a rozhodovacej ¢innosti sa drad intenzivne
venoval advokacnym aktivitdm, ktoré smerovali k odstraneniu
administrativnych bariér pre hospoddrsku sitaz. V roku 2012
Grad zaslal pripomienky k 33 materidlom v ramci medzirezor-

1 2 1
3 4 1
4 6 2

In accordance with the development of the European competi-
tion policy also the Office replaces its formal approach in deal-
ing with competition cases by more economic approach. Its
main principle is to give priority to an assessment of impact of
the entrepreneurs’ conduct on the market to assessment of con-
duct’s form. An essential part of such an approach is a thorough
knowledge of the sector, which is suspected of competition re-
strictions. Besides the decision-making activity of the Office,
the importance of investigation of relevant market and sector
inquiries is growing too. In 2012 the Office conducted 78 ge-
neralinvestigations in cases regarding potential infringement of
the Act on Protection of Competition. They were focused mainly
on sector of banking and building savings, sectors of transport,
postal services, energy, waste and water management.

Besides investigation and decision-making activities, the Office
paid special attention to advocacy activities aimed at elimination
of administrative barriers to competition. In 2012 it submitted
comments on 33 materials in the interministry comment proce-

1 Na dcely tejto spravy rozhodnutiami rozumieme len rozhodnutia, ktorymi bolo
prvostupiové alebo druhostupfiové konanie ukoncené.

2 Rozhodnutia druhostupfiového organu boli vydané v ramci preskdmania pripa-
dov riesenych tradom v rdmci prvostupiiového konania.

1 Forthe purposes of this report the by decisions are meant only those decisions,
which have concluded the first or second-instance proceedings.

2 Decisions of the second-instance body have been issued within examination of
the cases dealt with by the first-instance bodies.
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tného pripomienkového konania. V piatich z nich drad formuloval
zdsadné pripomienky k pripravovanej legislative, 27 pripomienok
malo odporicaci charakter a 3 boli kombinované. Pripomienky
Gradu sa tykali najmd zdravotnickeho sektora, novely zakona
o0 advokacii a novely zakona o verejnom obstaravand.

K rozvoju sttaznej kultlry a rozsirovaniu poznatkov verejnosti
o sttaznych pravidlach prispeli aj pracovné stretnutia s podnika-
telmi, orgdnmi Statnej sprdvy a samospravy, sudcami, akademic-
kou obcou a odbornikmi z inych sitaznych tGradov.

Urad pokracoval v organizovani semindrov o kartelovych do-
hodach vo verejnom obstaravani pre obstaravatelov, v tomto
roku sa zameral predovsetkym na lizemné samospravy, menSie
mestd a obce. Z dalsich aktivit v tejto oblasti mozno spomendt
semindr o zneuzivani dominantného postavenia formou stla-
Cania marze, ktory bol sicastou odborného dialégu so sidmi
a workshop na tému ,Pristup do spisu ako sicast prdva na ob-
hajobu a ochrana leniency dokumentov”, primarne urceny pre
advokatsku obec.

V rdmci memorand o spolupraci s Pravnickou fakultou Univerzity
Komenského v Bratislave a Pravnickou fakultou Trnavskej univer-
zity v Trnave umoznil drad stdZe pre Studentov na drade.

0 svojich rozhodnutiach a dal$ich aktivitach informoval Grad
prostrednictvom svojej webovej stranky. Okrem toho spolupra-
coval s médiami, ktorym poskytoval tlacové spravy o vsetkych
rozhodnutiach dradu a tieZ odpovedal na pocetné otazky novi-
narov, tykajlce sa hospodarskej stitaze. Uz Stvrty rok pokracoval
trad vo vydavani Sttazného spravodajcu, ktory informuje o roz-
hodnutiach a inych aktivitach dradu, Eurépskej komisie, ako aj
inych sdtaznych institlcii v zahranici. Popri tom drad pravidelne
informoval v odbornych domacich i zahranicnych periodikach ve-
novanych problematike hospodarskej stitaze. Zamestnanci Gradu
aktivne prispievali do odbornych diskusii na domdcich aj zahra-
ni¢nych férach.

Urad v roku 2012 udelil pokuty v celkovej vyske 160 419 EUR.
V roku 2012 bolo zaplatenych 678 748 EUR pokdt. Prijmy
z pokUt st prijmom Statneho rozpoctu. Pre rok 2012 v ramci
programu Hospodarska sitaz boli dradu alokované financné
prostriedky vo vyske 2 451 075 EUR. Na rok 2013 boli dradu
vyclenené zo Stdtneho rozpoctu financné prostriedky v cel-
kovej vyske 2 097 610 EUR.

V uplynulom roku sa drad intenzivne venoval aj zhodnoteniu
svojho fungovania. S cielom vybudovat modernd a respektovant
stitaznd institlciu, zameranu na prospech spotrebitela, identifi-
koval oblasti vyzadujtce reformu a pripravil viaceré legislativne,
organizacné a technické opatrenia na zlepSenie a zefektivnenie
svojej Cinnosti. Predovsetkym by chcel trad prostrednictvom
prioritizacie svojej ¢innosti alokovat kapacity na najzdvaznejsie
porusenia sttaznych pravidiel a v legislativnej oblasti zaviest
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dure. In 5 of them the Office formulated fundamental comments
on the prepared legislation, 27 comments had nature of recom-
mendation and 3 were combined. Office’s comments referred
mainly to health sector, draft of the Act on Advocacy and draft of
the Act on Public Procurement.

Development of competition culture and dissemination of public
awareness about the competition rules have been promoted by
working meetings with undertakings, state administration and
local self-administration authorities, judges, academic commu-
nity and experts from other competition authorities.

The Office continued in organizing seminars on cartel agree-
ments in public procurement for contracting authorities, this
year it focused mainly on local self-administration bodies, small-
er towns and municipalities. Other activities in this area include
seminar on abuse of a dominant position in the form of mar-
gin squeeze, which has been a part of the expert dialogue with
courts and workshop on “Access to file as part of defence rights
and protection of leniency documents”, primarily devoted to
lawyer community.

In the framework of memoranda of cooperation with the Faculty
of Law of the Comenius University in Bratislava and the Faculty
of Law of the Trnava University in Trnava the Office offered study
visits for their students.

The Office informed on its decisions and other activities through
its website. It also cooperated with media and provided them
with press releases on all decisions of the Office. At the same
time it replied to numerous journalists” questions referring to
competition. For the fourth year the Office continued in issu-
ing the Competition Bulletin that informs about decisions and
other activities of the Office, the European Commission, as well
as other competition institutions abroad. At the same time the
Office has been reqularly publishing in specialized domestic and
foreign periodicals devoted to competition issues. Employees of
the Office actively participated in expert discussion at both do-
mestic and foreign forums.

In 2012 the Office imposed fines totalling EUR 160 419. In 2012
fines at the amount of EUR 678 748 were paid. Revenues from
fines are income of the state budget. Within the framework of
the programme “Competition”, funds totalling EUR 2 451 075
were allocated to the Office for the year 2012. Funds totalling
EUR 2 097 610 were allocated to the Office from the state budget
for the year 2013.

Last year the Office intensively dealt with an assessment of its
functioning. With the aim to build a modern and respected com-
petition institution focused on consumer welfare, the Office
identified areas requiring reform and prepared various legisla-
tive, organizational and technical measures to improve and in-
crease the efficiency of its activities. Particularly, through the



niektoré progresivne prvky sitazného prdva. Zmeny v organizac-
nej Struktdre dradu si zamerané na zlepsenie celkového chodu
institdcie a vykonu jej ¢innosti. Nova stratégia tGradu je dostup-
na na stranke dradu a bola aj verejne prezentovana na stretnuti
s odbornou verejnostou®.

prioritization of its activities, the Office intends to allocate its
capacities to the most serious infringements of competition rules
and to introduce some progressive factors of competition law in
the legislative area. Changes in the organizational structure of
the Office are aimed at improvement of institution’s functioning
and exercise of its powers. New Office’s strategy is available on
the website of the Office and it was also publicly presented at the
meeting with the expert public®.

3 http://www.antimon.gov.sk/files/31/2012/Ciele%20PMU%20SR.pdf

3 http://www.antimon.gov.sk/files/31/2012/Ciele%20PMU%20SR. pdf
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2.1 Dohody obmedzujtice sutaz

V oblasti dohéd obmedzujlcich sitaz sa trad v roku 2012 na
zéklade vlastnej iniciativy alebo dorucenych podnetov zame-
riaval predovsetkym na pripady vykazujice znaky koluzivneho
spravania v procese verejného obstardvania, tzv. bid rigging.
Ide o dohody obmedzujdce sitaz medzi podnikatelmi v sdvislosti
s realizdciou verejnych obstardvani. Tieto dohody m6zu mat roz-
ne podoby (dohody o cene, o rozdeleni trhu a pod.), ich predme-
tom je vSak v kone¢nom désledku vzdy dohoda o tom, kto ziska
verejnl zdkazku. Bid rigging sa vo verejnom obstaravani vysky-
tuje v rdznych formach, pripadne v ich kombinacidch od rotdcie
cenovych pon(k, nepredlozenia alebo stiahnutia uz predlozenej
ponuky, predlozenia krycej ponuky, az po pridelovanie subdo-
davok alebo kompenzacnych platieb nelispeSnym uchddzacom,
resp. podnikatelom, ktori sa rozhodli cenové ponuky do verejné-
ho obstardvania nepredlozit alebo predlozené ponuky stiahnut.
Ide o0 jeden z najzdvaznejsich typov dohdd obmedzujdcich sitaz.
Negativne efekty takychto dohdd sa prejavujd najmd umelym
rastom cien a neefektivnym vyuzivanim verejnych prostriedkov,
¢o sposobuje, Ze chybajl financie na iné projekty financované
z verejnych zdrojov, ako aj celkovym negativnym dopadom na
podnikatelské prostredie. Okrem monitorovania a preSetrovania
konkrétnych pripadov drad zdroven pokracoval v organizovani
workshopov zameranych na odhalovanie kartelovych dohdd vo
verejnom obstaradvani. V tomto roku boli cielovou skupinou ob-
stardvatelia z oblasti (zemnej samosprdvy, mensie mestd a obce.

Okrem toho sa Grad venoval aj oblasti profesijnych sluzieb. Ide
o sektor charakteristicky vysokou mierou regulacie, ktora moze
byt dand legislativou alebo prijata prislusnou stavovskou organi-
zéciou vo forme jej internych pravidiel. Reguldcia je v urcitej
miere potrebnd a sldZi na ochranu spotrebitela a verejného zduj-
mu. Na druhej strane nadmernd requldcia zniZuje alebo vylucuje
sttaz medzi poskytovatelmi sluZieb a tym pripravuje spotrebite-
lov a spolocnost o prospech, ktory prindsa fungujlca sdtaz. Na
to, aby sa maximalizovali pozitiva, ktoré siitaz a reguldcia prina-
$ajl, je potrebné pouzit test proporcionality: requlacné pravidla
musia byt objektivne nevyhnutné na dosiahnutie jasne formulo-
vaného a legitimneho ciela vo verejnom zdujme a musi ist o me-
chanizmus, ktory je vo vztahu k stitazi najmenej obmedzujdci.

V tejto oblasti Grad posudzoval viaceré mozné obmedzenia hos-
podadrskej sdtaze formou rozhodnutia zdruzZenia podnikatelov.
Na zdklade podnetov ¢i z vlastnej iniciativy preSetroval a posu-
dzoval ustanovenia internych predpisov Komory veterinarov
Slovenskej republiky, Slovenskej advokatskej komory a Komory
reStauratorov.

Dalej trad presetroval existenciu moznych zakdzanych dohéd
v oblasti poplatkov stavebnych sporitelni pri poskytovani sluzieb
spojenych so stavebnym sporenim, v oblasti cien za vykonanie
technickej a emisnej kontroly motorovych vozidiel, v oblasti
cien spojenych s vyucbou Gcastnikov pripravy na skisku odbor-

2.1 Agreements restricting competition

In 2012, in the area of agreements restricting competition,
based on its own initiative or based on received complaints, the
Office particularly focused on cases showing signs of collusive
behaviourin public procurement, so-called bid rigging. These are
agreements restricting competition between undertakings refer-
ring to execution of public procurement. These agreements may
occur in various forms (agreements on prices or market alloca-
tion etc.), but their subject is always agreement on the winner of
public order. Bid rigging in public procurement occurs in various
forms or in their combinations, ranging from rotation of price
bids, non-submitting or withdrawal of already submitted bid,
submitting a cover bid, to distribution of subcontracts or com-
pensation payments to unsuccessful bidders or to undertakings
that decided not to submit price bids to public procurement or
withdraw already submitted bids. It is one of the most serious
types of agreements restricting competition. Negative effects
of these agreements include, in particular, artificial increase of
prices and inefficient use of public resources resulting in missing
funds for other projects financed from public resources, as well
as negative impact on business environment. Besides cases mo-
nitoring and investigating, the Office also continued to organize
workshops aimed at detecting cartel agreements in public pro-
curement. Contracting bodies from local self-administration,
smaller towns and municipalities were target group this year.

The Office also dealt with the area of professional services. This
sector is characterized by high level of regulation, which is set
either by legislation or adopted by particular professional or-
ganization in the form of its internal rules. To certain extent the
regulation is necessary and it serves as protection of consumer
and publicinterest. On the other hand, excessive regulation de-
creases or eliminates competition between service providers and
thus deprives consumers and community of benefit from func-
tioning competition. In order to maximize the positives resulting
from competition and regulation, it is necessary to use propor-
tionality test: regulation rules must be objectively necessary to
achieve clearly formulated and legitimate aim in public interest
and the used mechanism must be minimally restrictive towards
competition.

In this area, the Office assessed several possible restrictions of
competition in the form of decision of undertakings’ association.
Based on complaints or its own initiative it investigated and as-
sessed provisions of the internal rules of Chamber of Vets of the
Slovak Republic, Slovak Bar Association and Chamber of Resto-
rers.

Furthermore, the Office investigated existence of potential
prohibited agreements in the area of building societies pro-
viding services of building savings, in the area of prices for
technical and emission control of motor vehicles, in the area
of prices of training of applicants for a driving aptitude test
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nej sposobilosti na vydanie oprdvnenia viest motorové vozidlo
(kurzy v autoskole) a v oblasti elektroodpadu.

Na zéklade Ziadosti podnikatelov a zdruzeni vydal Grad stanovis-
kd, ¢i ndvrh ich dohody alebo navrh zdruzenia podnikatelov nie
je dohodou obmedzujlcou sdtaz. Ide o ndstroj, ktory pomdha
podnikatelom eliminovat riziko porusenia sdtaznych pravidiel.
V roku 2012 drad vydal 6 stanovisk.

PREHLAD AKTIVIT URADU V RAMCI POSUDZOVANIA DOHOD
OBMEDZUJUCICH SUTAZ V ROKU 2012

Vseobecné Setrenia Spréavne konania

Administrative proceedings

General investigations

(driving school courses) and in the area of waste electrical and
electronic equipment.

Upon the requests of undertakings and associations the Office
issued opinions on whether or not draft of their agreement or
draft of undertakings” association constitutes an agreement re-
stricting competition. It is an instrument assisting undertakings
to eliminate the risk of infringement of competition rules. In
2012 the Office issued 6 opinions.

OVERVIEW OF THE OFFICE’S ACTIVITIES IN THE AREA OF ASSESS-
MENT OF AGREEMENTS RESTRICTING COMPETITION IN 2012

Stanoviska
Viewpoints

Rozhodnutia
Decisions

42 6

Vybrané pripady rieSené v roku 2012
Obmedzujlici eticky kodex

Urad vydal rozhodnutie o tom, 7e Eticky kédex restaurdtora
z roku 1994 a Eticky kédex restaurdtora z roku 2010 (obidva
schvélené Valnym zhromazdenim Komory restauratorov v Bra-
tislave, dalej len ,Komora®) sd v casti ustanovenia ¢lanku IV.
bod 22 rozhodnutim zdruzZenia podnikatelov, ktoré malo za ciel
obmedzenie sitaze na relevantnom trhu poskytovania restau-
ratorskych sluzieb tym, Ze obsahuji zavazok obmedzenia alebo
kontroly odbytu a rozdelenie trhu.

Eticky kédex restaurdtora upravuje situdciu ... ak déjde k potrebe
konzultdcie o cene alebo spésobe restaurovania medzi vlastnikom
a restaurdtorom”(inym, dal$im reStauratorom ako pdvodnym).
V zmysle Etického kédexu by mal restaurdtor (iny, ako povodny)
vratit klienta k pévodnému resStaurdtorovi, ¢o je v dalSej casti
ustanovenia doplnené, cit. ,Snaha o ziskanie klienta priama ale-
bo nepriama v tomto pripade zasahuje do profesiondlneho zdujmu
iného restaurdtora, je nedéstojnd profesie restaurdtora.”

Ustanovenie Etického kédexu podla dradu branilo zmene restau-
rdtora v procese restaurovania. Podla tohto ustanovenia, pokial
uz urcitd fazu reStaurovania pre klienta urobil jeden reStaurator,
snaha iného restauratora o ziskanie tohto klienta sa povazuje za
neetické konanie. Podla dradu takéto konanie branilo restaura-
torom sutazit o zdkazky, v dosledku ¢oho spotrebitelia nemohli
profitovat z ponuk, ktoré by vznikli v konkurenénom prostredi.

Argumenty Komory o potrebe reSpektovania a dodrziavania plat-
nych zmluvnych vztahov medzi élenmi Komory drad nepovazoval
za primerany legitimny ciel, objektivne oddévodnujlci prijatie ta-
kéhoto ustanovenia a dospel k zaveru, Ze ustanoveniami Etické-
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Selected cases dealt with in 2012
Restrictive ethics code

The Office issued a decision that the Code of Ethics for Restorers of
1994 and Code of Ethics for Restorers of 2010 (both approved by
General Assembly of Chamber of Restorers in Bratislava, herein-
after referred to as “Chamber”) constituted a restriction of com-
petition in the relevant market of providing restorers’ services in
provision of article IV., point 22 asitincluded are strictive commit-
ment to limit or control sales and market allocation.

Code of Ethics for Restorers regulates the situation “... if the
need of consultation on price or method of restoration occurs be-
tween owner and a restorer” (other restorer than the former one).
According to the Ethics Code the restorer (other than the for-
mer one) should return the client to the former restorer what is
completed in next section of the provision, quot. “Efforts to win
a client directly or indirectly in this case interfere the professional
interest of other restorer and is not worthy the restorer’s profes-
sion.”

The Office stated that provision of Ethics Code prevented from
change of a restorerin the course of restoration. Pursuant to this
provision if certain phase of restoration for the client has been
done by one restorer, the efforts of other restorer to win this
client is considered unethical conduct. In the Office’s view, such
a conduct prevented restorers from competing for contracts,
hence the consumers could not benefit from offers, which would
have emerged in a competitive environment.

The Office did not consider the Chamber’s arguments about the
need to respect and adhere to contractual commitments between
Chamber members as an appropriate legitimate aim, objectively



ho kédexu Komora chcela poskytndt svojim ¢lenom ochranu pred
rizikami podnikania vyplyvajdcimi z podstaty riadne fungujdcej
volnej sitaze medzi reStaurdtormi.

Komora v zdkonnej lehote podala proti rozhodnutiu prvo-
stupnového orgdnu rozklad. Rada dradu vydala druho-
stupnové rozhodnutie, v ktorom sa stotoznila so zavermi
prvostupnového orgdnu, prijala vSak niektoré zmeny v cas-
ti vyroku tykajlce sa spresnenia aplikdcie hmotnoprdvnych
ustanoveni zakona.

Rozhodnutie nadobudlo pravoplatnost 17. 09. 2012.
Presetrovanie bankového sektora

Urad presetroval bankovy sektor v siivislosti so zvysovanim ban-
kovych poplatkov pri poskytovani Gverov na byvanie pre obyva-
telstvo.

Aby preveril podozrenie, Grad oslovil devadt bank, ktoré maju
v porovnani s ostatnymi bankami najvacsi podiel na trhu. Do
presetrovania nezahrnul stavebné sporitelne, nakolko tieto
podla dradu nepredstavujd klasické bankové domy, ale repre-
zentujl Specializované banky zamerané na podporu byvania
obyvatelstva. Princip poskytnutia Gveru od stavebnej sporitelne
a filozofia stavebného sporenia sd odlisné od bankowvych Gverov.
Stavebné sporitelne nepredstavujd klasické banky a z pohladu
spotrebitela nie st zamenitelné s bankami.

Pri preSetrovani sa tirad zameral na preskiimanie vyvoja a Grovne
poplatkov na vsetky pre obyvatelstvo dostupné formy tverov na
byvanie - hypotekdrne Gvery so Statnou prémiou pre mladych,
klasické hypotekarne lvery bez Stdtnej prémie a iné Gvery na by-
vanie ako napr. americkd hypotéka, pdzicka na byvanie bez zalo-
Zenia nehnutelnosti a pod.

Urad analyzoval, ¢i vyska trokovej sadzby a poplatkov, teda cena
tveru, tzv. RPMN je v pripade porovnavanych bank rovnakd, ¢i
a za akych podmienok dochadza k zmene ceny lverov, ¢i sa menia
v rovnakom Case, ¢i klient ma moznost vyhodnejsej alternativy
Cerpania Gveru pri svojom rozhodovani, ako sa menia podmien-
ky poskytovania tdverov vo vdzbe na vyvoj vonkajSieho ekono-
mického prostredia, vyvoj na finanénych trhoch vratane vyvoja
rokovych sadzieb Eurépskej centrdlnej banky, legislativny rd-
mec a pod.

Na zaklade presetrovania a zistenych informacii trad dospel k za-
veru, Ze nie s dostatocné dévody na zacatie spravneho konania
a preto presetrovanie v lete 2012 vo veci moznej dohody medzi
bankami o vyske poplatkov pri poskytovani dverov na byvanie pre
obyvatelstvo ukoncil.

justifying the adoption of such a provision and concluded that
the provisions of the Ethics Code intended to provide protection
to Chamber members against the business risks resulting from
the properly functioning free competition between restorers.

Within the statutory period the Chamber appealed against the
first-instance decision. The Council of the Office issued the se-
cond-instance decision proving the conclusions of the first-
instance body, but it adopted some changes in verdict referring
to the specification of application of the substantive provisions
of the Act.

The decision came into force on 17. 09. 2012.
Investigation of bank sector

The Office investigated bank sector in the context of increasing
the banking fees for providing mortgage loans to public.

In order to verify the suspicion the Office addressed nine banks
with the highest market share compared to other banks. It did
notinclude building societies, as according to the Office, they do
not represent classic banking houses but the specialized banks
focused on supporting public housing. The principle of providing
loan by building society and the philosophy of building saving
differ from bank loans. Building societies do not represent clas-
sic banks and in the view of consumer they are not substitutable
by the banks.

In its investigation the Office focused on examination of
development and level of fees for all forms of mortgage loans
available to the public - mortgage loans with state contribution
to the young, mortgage loans without state contribution and
other mortgage loans such as American mortgage, mortgage
loan not secured by real estate etc.

The Office analysed whether the interest rate and fees, name-
ly the price of loan, so-called APR is the same in all compared
banks, whether and under which circumstances the loan prices
change, whether they are changing in the same time, wheth-
er the client has the possibility of more favourable alternative
for drawing on the loan, how the conditions of providing loans
change depending on development of external economic envi-
ronment, development on financial markets including develop-
ment of interest rates of the European Central Bank, legislative
framework etc.

Based on investigation and established information the Office
concluded that the reasons to initiate an administrative proceed-
ings are not sufficient and hence in summer 2012 it terminated
the investigation in the matter of potential agreement between
banks on amount of banking charges for providing mortgage
loans to public.
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PresSetrovanie stavebnych sporitelni

Urad presetroval stavebné sporitelne v stvislosti s odplatami za
sluzby, ktoré stavebné sporitelne poskytujd. PreSetrovanie bolo
reakciou na podozrenie z koordindcie stavebnych sporitelni pri
znizenf, resp. zruSeni Styroch druhov poplatkov stavebnymi spo-
ritelfiami, a to:

* znizenie poplatku za uzavretie zmluvy o stavebnom sporenfi

* znizenie ro¢ného poplatku za vedenie Gctu stavebného spore-
nia

* znizenie rocného poplatku za vedenie Gverového Gctu
* (plné zruSenie poplatku za poskytnutie stavebného tveru.

Uprava vy3sie uvedenyich poplatkov bola zarover sticastou zmien
pripravovanej novely zdkona ¢. 310/1992 Z. z. o stavebnom spo-
reni.

Urad v rédmci predetrovania analyzoval $trukttiru trhu stavebného
sporenia, subjekty pdsobiace na tomto trhu, ich podiely, droven
koncentrdcie, objem a pocet poskytovanych tverov pre obyvatel-
stvo. Zameral sa najma na porovnanie poplatkov, uskuto¢riovanie
zmien v odplatdch klientov stavebnym sporitelniam za poskytnu-
té sluzby a tiez porovnanie ponuky tverov medzi sporiteliami za
celom postdenia ¢i klient ma moznost alternativneho vyberu
lepSej ponuky v rovnakom case.

Na zdklade presetrovania Grad nedospel k zaveru, ze by znize-
nie, resp. zruSenie poplatkov bolo vysledkom existencie moznej
kartelovej dohody medzi stavebnymi sporitelfiami a preto v lete
2012 presetrovanie ukoncil.

2.2 Zneuzivanie dominantného postavenia

V oblasti zneuzivania dominantného postavenia lrad v roku
2012 pokracoval v trende uplatiiovania viac ekonomického
(efektového) pristupu. V silade s tymto pristupom treba zd6-
raznit, Ze ¢asto na prvy pohlad protisitazné praktiky moézu byt
len stcastou ¢i dosledkom silnej konkurencie medzi subjektmi
na trhu alebo vyplyvaji z nejakého iného systémového problé-
mu konkrétneho trhu. PreSetrované konanie méze mat niekedy
dokonca aj pozitivny dopad na spotrebitelov. Nevyhnutnostou
je preto dokladné poznanie preSetrovaného sektora a stcastou
kazdého presetrovania ¢i konania je doslednd analyza redlnych
dopadov presetrovaného spravania sa podniku na spotrebitelov.

Aktivity Gradu v oblasti zneuzivania dominantného postavenia
v roku 2012 sdviseli s mnozstvom rdznych sektorov, i$lo najma
o dopravu, postové sluzby, tepelné hospoddrstvo, odpadové hos-
poddrstvo, zemny plyn, cintorinske a pohrebné sluzby, vodaren-
stvoa premietanie a distribdciu filmov.
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Investigation of building societies

The Office investigated building societies in relation to payments
for services provided by the building societies. Investigation was
reaction to suspicion from coordination of building societies in
reducing or cancelling four kinds of fees, namely:

* reduction of fee for conclusion of a building savings contract

* reduction of annual fee for maintenance of a building savings
account

¢ reduction of annual fee for maintenance of a loan account
* complete cancellation of fee for granting building loan.

At the same time the adjustment of the above charges was part
of changes in the proposed amendment to the Act No. 310/1992
Coll. on Building Saving.

In the framework of investigation the Office analysed the struc-
ture of building savings market, operators in this market, their
market share, level of concentration, volume and number of
loans provided to public. It focused particularly on comparison
of fees, making changes of client’s payments to building socie-
ties for provided services and also the comparison of loans’ offer
between building societies with the aim to assess whether the
client has the possibility to alternatively choose a better offer in
the same time.

Based on investigation the Office did not conclude that reduc-
tion or cancellation of fee would result from existence of poten-
tial cartel agreement between building societies, thus in summer
2012 it terminated this investigation.

2.2 Abuse of a dominant position

In the area of abuse of a dominant position, in 2012, the Office
continued in trend of application of more economic (effect-
based) approach. In accordance with this approach we need to
emphasize that at the first sight the anticompetitive practices
may often be only the part or consequence of strong competition
between operators in the market or they result from any other
system problem of particular market. Investigated conduct may
sometimes have even a positive impact on consumers. Hence,
it is necessary to know the investigated sector thoroughly and
to include consistent analysis of real impact of the investigated
conduct on consumers in every investigation or proceedings.

Office’s activities in the area of abuse of a dominant position in
2012 related to a number of different sectors, mainly transport,
postal services, heat management, waste management, natural
gas, cemetery and funeral services, water management and films
projection and distribution.
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Vybrané pripady rieSené v roku 2012
Konanie voéi eustream zastavené

Po vratent pripadu Najvyssim sidom SR (dalej len ,NS SR”) sa
Grad opdtovne zaoberal moznym zneuzitim dominantného po-
stavenia podnikatelom eustream, a. s..

V roku 2007 drad rozhodol, ze podnikatel SPP - preprava, a. s.,
Bratislava, premenovany v roku 2008 na eustream, a. s., zneuzil
dominantné postavenie. Za porusenie zdkona mu trad ulozil po-
kutu vo vyske 98 900 000 Sk (3 282 878 EUR).

Podla zdveru tradu v pévodnych, sidom zrusenych rozhodnu-
tiach eustream, a. s. prindtil podnikatela Gas Trading, s. r. o.,
odpredat spolocnosti eustream, a. s. pripojovacie zariadenie
k prepravnej sieti zemného plynu prevddzkovanej spolo¢nostou
eustream, a. s. tym, Ze podmiefoval pripojenie spolo¢nosti Gas
Trading, s. r. 0. k prepravnej sieti odkdpenim pripojovacieho za-
riadenia do svojho vlastnictva. Spolocnost Gas Trading, s. r. o.
ako prevadzkovatel novovybudovanej distribuénej siete zemné-
ho plynu v aredli Priemyselného parku Levice — Géna pod hrozbou
strat z oneskoreného spustenia prevadzky napokon, aj napriek
svojmu nesthlasu, pristdpila k odpredaju pripojovacieho zaria-
denia.

Rada tradu, ako odvolaci orgdn, rozhodnutie Gradu v merite veci
nezmenila.

Na zaklade zaloby sa vecou zaoberal Krajsky sid v Bratislave (da-
lej len ,KS BA*). Hlavnym Zalobnym dévodom v konani pred KS
BA bolo spochybnenie kompetencie dradu konat v danej veci,
pretoze podla 7alobcu vec prindlezala do kompetencie Uradu
pre requlaciu sietowych odvetvi (URSO). Zalobca poukazoval na
ustanovenie § 2 ods. 6 vtedy G¢inného zakona o ochrane hospo-
darskej sttaze, podla ktorého sa zakon nevztahoval na pripady
obmedzenia sdtaze, ktorych postdenie patrilo do kompetencie
iného orgdnu, ktory zabezpecuje ochranu sitaze podla osobit-
ného predpisu.

Podla KS BA bolo nesporné, Ze trad je prierezovym orgdnom pre
ochranu hospodarskej sdtaze. Ustanovenie § 2 ods. 6 vylozil tak,
Ze pokial sektorovy reqguldtor ma v konkrétnom pripade pravny
ndstroj na postihnutie protisitazného konania v urcitej oblasti,

Spravne konania
Administrative proceeding

OVERVIEW OF THE OFFICE’S ACTIVITIES IN THE AREA OF ASSESS-
MENT OF ABUSE OF A DOMINANT POSITION IN 2012

Rozhodnutia
Decisions

Selected cases dealt with in 2012
Terminated proceedings against eustream

After return of the case by the Supreme Court of the Slovak Re-
public (hereinafter referred to as ,SC SR”) the Office repeatedly
dealt with the potential abuse of a dominant position by the un-
dertaking eustream, a. s..

In 2007 the Office decided that the undertaking SPP - preprava,
a. s., Bratislava, renamed in 2008 to eustream, a. s., abused its
dominant position. The Office imposed a fine at the amount of
SKK 98 900 000 (EUR 3 282 879) for the violation of the compe-
tition rules.

According to the conclusion of the earlier decisions (annulled by
the court) the undertaking eustream, a. s. forced the undertaking
Gas Trading, s. r. 0., to sell the company eustream, a. s. the con-
nection equipment to the transport network of gas operated by
company eustream, a. s. and it made the connection of company
Gas Trading, s. r. 0. to the transport network conditional upon the
sale of the connecting equipment to its ownership. Company Gas
Trading, s. r. 0. as an operator of newly built gas distribution net-
work in the area of Industrial Park Levice — Géna under the threat
of losses caused by delayed start of operation finally agreed to sell
the connecting equipment, even in spite of its resistance.

Council of the Office as an appeal body did not reverse the Of-
fice’s decision in merits.

Based on action the Regional Courtin Bratislava (hereinafter re-
ferred to as “RC BA”) dealt with this matter. Main cause of action
of the lawsuit at RC BA was contesting the Office’s competence to
actin a given matter, since according to the plaintiff this matter
came under the competence of the Requlatory Office for Network
Industries. Plaintiff referred to provision of article 2, par. 6 of
the Act on Protection of Competition valid at that time, pursu-
ant to which the Act did not apply to those cases of competition
restriction, assessment of which came under the competence of
other authority ensuring the protection of competition pursuant
to the special requlation.

RC BA believed that the Office is a cross-sector authority to protect
competition. It interpreted the provision of the article 2, par. 6 in
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neméze o tom istom konanf, hoci by napliialo znaky porusenia
(sditazného) zakona, konat Zalovany (trad). Podla sddu pravny
nastroj na postihnutie urcitého konania ma reguldtor vtedy, ked
je posudzované konanie priamym porusenim osobitného zdko-
na, na ktorého dodrziavanie regulator dohliada alebo porusuje
vydané regulacné opatrenie alebo uloZend regulacnd povinnost.
Pokial regulator takyto ndstroj nemd, a to bud preto, Ze kona-
nie requlovaného subjektu nie je v priamom rozpore s osobitnym
predpisom v danej oblasti alebo preto, Ze osobitny predpis re-
guldciu sice pripusta, avsak regulator Ziadne regulacné opatrenia
neprijal, potom je podla § 2 ods. 6 bezpochyby dand pravomoc
Zalovaného (lradu) na prejednanie a postih daného protisttaz-
ného konania. Sud vsak na rozdiel od Zalovaného (tradu) zasta-
val nazor, Ze ak by sa posudzované konanie priecilo niektorému
z ustanoveni regulacnych zdkonov, na ktorych dodrziavanie sek-
torovy reguldtor dohliada, teda ak by regulator mal ndstroj na
sankcionovanie takéhoto konania, nemal by drad pravomoc na
prejednanie veci podla (sttazného) zdkona, aj keby takéto kona-
nie bolo v rozpore so (sdtaznym) zakonom. Na nedostatku pra-
vomoci Zalovaného by v takejto situdcii podla stidu ni¢ nemenila
ani pasivita kompetentného sektorového reguldtora.

KS BA Zalobu ako nedévodni zamietol. Na zéklade odvolania Za-
lobcu sa vecou zaoberal NS SR.

Podla NS SR neboli dostatocne vyhodnotené vietky okolnosti
rozhodujlce pre uplatnenie kompetencie Gradu ako vSeobecného
organu ochrany hospodarskej sttaze, kedZe nevylicil pochyb-
nosti o tom, Ze na konanie a rozhodovanie je (bol) opravneny
podla § 2 ods. 6 zakona, platného a d¢inného v rozhodnej dobe
iny organ (URSO). Dalej podla NS SR drad nedostatoéne zohlad-
nil okolnosti, za ktorych ku konaniu doslo.

Podla NS SR bolo nesporné, Ze k doplneniu Prevadzkového po-
riadku, ktoré riesilo podmienky pripojenia a v tejto sdvislosti aj
otdzku vlastnictva pripojovacieho zariadenia, doslo vzhladom
na aktudlnu potrebu tejto Gpravy. Podla stdu len zo skutocnosti,
Ze podmienky boli stanovené az od 16.05.2007, t. j. po tom, ako
boli zmluvy medzi oboma spolocnostami uzavreté, nemozno bez
dalSieho vyvodit, Ze podmienka predlozena zo strany eustream,
a. s. pri uzatvdrani Zmluvy o pripojeni a Dohody o prepojeni bola
pravne nepodlozend, a teda neprimerand a vynucovand, a preto
podliehajica len a vylucne dradu. Podla stidu je dolezita otazka,
Ci pripojovacie zariadenie je stcastou prepravnej siete, ¢im sa
trad vobec nezaoberal. Podla stdu je totiz dand priama suvislost
a podmienenost medzi technickym uréenim, Ze pripojovacie za-
riadenie je stcastou prepravnej siete a usporiadanim vlastnic-
kych vztahov.

Ohladom postidenia primeranosti danej podmienky stid poukazu-
je na prijatie neskorsej Gpravy v Prevadzkovom poriadku a pova-
Zuje ju za relevantnd. Podla sddu, ak neskorsie predpisy vyslovne
ustanovili, Ze pripojovacie zariadenie je sicastou prepravnej sie-
te, z ¢oho je odvodené aj vlastnictvo pripojovacieho zariadenia,
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such manner that if the sector regulator in particular case has a le-
gal tool to sanction the anticompetitive conduct in certain sector,
the defendant (the Office) cannot actin the same conduct, though
it would meet the signs of infringement of (competition) act. In
view of the court, the regulator has a legal tool to sanction the
certain conduct when the assessed conduct constitutes the direct
infringement of special regulation supervised by the regulator or it
violates the issued requlation measure or imposed regulation obli-
gation. Ifthe regulator does not have such tool, either because the
conduct of the regulated subject is not directly contrary to the spe-
cial regulation in given area or because the requlator did not adopt
any regulation measure, though the special regulation admits the
regulation, then pursuant to the article 2, par. 6 the defendant
(the Office) has a competence to hear and to sanction the given
anticompetitive conduct. However, contrary to the defendant (the
Office), the court believed that if the assessed conduct would have
contravened some of provisions of the regulation acts supervised
by the sector regulator, it means if the regulator would had tool
to sanction such conduct, the Office would not have a competence
to hear the matter pursuant to the (competition) Act, even if such
a conduct would have been contrary to the (competition) act. Not
even the passivity of the competent sector regulator would change
the situation of the lack of defendant’s competence.

RC BA dismissed the action as unjustified.

SC SR believes that circumstances decisive for application of the
Office’s competence as the general authority for protection of
competition were not sufficiently assessed, since it did not ex-
clude doubts that the other authority (Regulatory Office for Net-
work Industries) is (was) competent to proceed and decide pur-
suant to the article 2, par. 6 of the Act valid and effective in the
concerned time. Further, in view of SC SR, the Office insufficient-
ly assessed circumstances under which the conduct occurred.

SC SR believed that completion of the Operating Instructions,
dealing with the conditions of connection and also with the
question of ownership of connection equipment, occurred due
to the current need of this adjustment. It could not be conclu-
ded only from the fact that conditions have been set only since
16. 05. 2007, it means after conclusion of contracts between both
companies, that the condition submitted by eustream, a. s. in con-
cluding Contract on Connection and Agreement on Interconnec-
tion was legally unjustified, thus unfair and enforced and hence
subject only and exclusively to the Office. The court considers
the question whether the connection equipment is part of trans-
port network as important, but the Office did not deal with it at
all. In the view of court there is a direct relation and dependence
between technical specification that the connection equipment is
part of transport network and system of ownership relations.

In the terms of the assessment of adequacy of given condition the
court refers to adoption of later amendment of the Operating In-
structions and it regards it as relevant. In view of the court, if later



potom mal drad jednoznacne zdévodnit, na zdklade akej pravnej
lvahy dospel k tomu, Ze rovnakd skutkovd okolnost objektivne
existujlcu aj pred nadobudnutim Géinnosti tychto pravidiel po-
sidil tak, Ze poziadavka jednoty vlastnictva pripojovacieho za-
riadenia a prepravnej siete je neprimerana a jej uplatriovanie
(vynucovanie) v rokovaniach je sankcionovatelné ako zneuzitie
dominantného postavenia.

NS SR rozsudok KS BA zmenil tak, Ze rozhodnutie Rady dradu zru-
Sil a vec vratil na dalSie konanie. Na zdklade toho vo veci opdtov-
ne konala Rada dradu, ktord vzhladom na potrebu rozsiahleho
doplnenia dokazovania v zmysle rozsudku NS SR zrusila rozhod-
nutie prvého stupna a vec vratila dradu na nové konanie a roz-
hodnutie.

Urad preto opétovne vo veci konal a v priebehu roku 2012 vyko-
nal rozsiahle doplnenie dokazovania, najma vo vztahu k otdzkam
kompetencie a priebehu rokovani o uzavreti zmlav.

Z rozsudku NS SR vyplynula zdsadnd otdzka, a to ¢i skutkova
okolnost existujdca pred neskorSou pravnou tpravou moze byt
postidena ako neprimerand obchodna podmienka, ak takato
skutkova okolnost je akceptovana neskorsou pravnou dpravou.
NS SR pripustil moznost, Ze skorSia skutkovd okolnost méze
byt povazovand za neprimerand obchodnd podmienku, ak drad
jednoznacne zd6vodni, na zaklade akej pravnej tvahy k tomuto
dospel.

V zrusenych rozhodnutiach trad konstatoval, Ze pre prevdadzko-
vanie prepravnej siete nie je vlastnictvo pripojovacieho zaria-
denia nevyhnutné. Naproti tomu, tak ako uvddza sdd, neskorsia
pravna uprava stanovila, Ze pripojovacie zariadenie je stcastou
prepravnej siete, z ¢oho je odvodené aj vlastnictvo pripojova-
cieho zariadenia. To inymi slovami pre tento pripad znamena, ze
zdkonodarca povazuje vlastnictvo pripojovacieho zariadenia za
nevyhnutné pre zabezpecenie spolahlivého, bezpecného a efek-
tivneho prevddzkovania prepravnej siete.

Pravne aj vecné dovody, na zdklade ktorych trad konstatoval
porusenie zdkona, boli uvedené v uz zrusenych rozhodnutiach.
Ziadny pravny predpis v tom ¢ase neupravoval jednotu vlastnic-
tva, a preto sa zmluvné strany nemohli riadit pravnou dpravou,
ktord neexistovala. Zohladnenie neskorsej pravnej lpravy Ura-
dom by bolo podla tGradu v rozpore so zasadou pravnej istoty.
Obchodnda podmienka isla nad rdmec obvyklych zmluvnych pod-
mienok v ramci pripdjania distribucnej siete k prepravnej sieti.
Vychddzajlc z rozsudku NS SR drad konstatoval, ze NS SR sa
s tymto oddvodnenim zo strany dradu nestotoznil a dovody pre
konstatovanie poruSenia zdkona nepovazoval za dostatocné.
Urad preto rozhodol tak, e konanie je potrebné zastavit z do-
vodu, ze Urad nepreukdzal, Ze Gcastnik konania porusil ustano-
venia zakona.

Rozhodnutie nadobudlo pravoplatnost 10.07. 2012.

regulations explicitly set that the connection equipment is part
of transport network, from which also the ownership of connec-
tion equipment is derived, then the Office should have positively
justified based on which legal consideration it reached a decision
that it assessed the same facts objectively existing already prior
to validity of these rules in such manner that the requirement of
integrity of ownership of the connection equipment with transport
network is inadequate and its application (enforcement) in nego-
tiations is sanctionable as abuse of a dominant position.

SC SR reversed the decision; it annulled the decision of the Council
of the Office and returned the matter for next proceedings. On this
basis the Council of the Office repeatedly acted in this matter and
within the meaning of the judgement of SC SR and regarding the
need of extensive proving itannulled the first-instance decision and
returned the matter to the Office for new proceedings and decision.

Hence, the Office repeatedly dealt with this matter and in the course
of 2012 it made extensive proving, mainly relating to competence
issues and course of negotiations on concluding contracts.

Fundamental question emerged from the judgement of SC SR
whether the facts existing already prior to the later legal adjust-
ment may be assessed as unfair trade condition, if the later le-
gal adjustment accepts such fact. SC SR admitted the possibility
that earlier facts may be regarded as unfair trade condition if the
Office explicitly justifies legal consideration, based on which it
reached this decision.

In the annulled decisions the Office stated that the ownership
of the connection equipment was not necessary for operation of
transport network. On the other hand, as the court states, the la-
ter legal adjustment set that the connection equipment was part
of transport network and the ownership of connection equipment
was derived from it. In other words it means that the legislator
regards the ownership of connection equipment as necessary to
ensure credible, safe and effective operation of transport network.

Legal and factual reasons based on which the Office certified the
violation of the Act have been mentioned already in annulled de-
cisions. There was no legal regulation adjusting the integrity of
ownership, hence the contractual parties were not able to observe
the non-existing legal adjustment. The Office believes that refe-
rence to the later legal adjustment would contradict the principle
of legal certainty. Business condition exceeded the framework of
common contractual conditions in connecting the distribution
networks to the transport network. Based on the judgement of SC
SR the Office stated that SC SR did not accept the justification of
the Office and it did not consider the grounds for declaration on
violation of the Act as sufficient. Hence, the Office decided to stop
the proceedings as the Office did not prove that the participant to
the proceedings has violated the provisions of the Act.

The decision came into force on 10.07. 2012.
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Setrenie a siitazna advokacia vo vodarenstve

V roku 2012 trad ukoncil presetrovanie v oblasti voddrenstva za-
Caté na zaklade podnetov dorucenych dradu v polovici roku 2011.
Podnety sa tykali sposobu stanovenia objemu odvddzanej odpa-
dovej vody. Podla podnetov spolocnost Vychodoslovenska voda-
renskd, a. s., so sidlom v KoSiciach (dalej len ,VVS, a. s.”) po-
uzila v urcitych pripadoch smerné ¢isla spotreby vody (dalej len
»smerné Cisla”) pre stanovenie objemu odpadovej vody. Pouzitie
smernych ¢isel malo spésobit, Ze dotknutym odbernym miestam
boli urcené vyssie objemy odpadovej vody, ako skutocne odvied-
li. ISlo pritom o vyssie objemy odpadovej vody ako v predchadza-
jlcich obdobiach a zaroven takto urcené objemy odpadovej vody
nekoreSpondovali s objemom vody odobratej z verejného vodo-
vodu. Désledkom mali byt zvySené platby za odvedend odpado-
vl vodu, ktoré vyplyvali z ndvrhov zmldv, ktoré VVS, a. s. zaslala
v roku 2011 dotknutym odbernym miestam.

Urad presetroval, ¢ popisané spravanie nepredstavuje porusenie
zdkona. Zistoval, ¢i spolocnost VVS, a. s. stanovovala plosne ob-
jem stocného na zaklade smernych Cisel. V ramci presetrovania
zistil nasledovné skutocnosti.

V pripade urcovania objemu odpadovej vody sa méZe stat, Ze
objem odpadovej vody je merany prietokomerom alebo nie je
merany. Pokial objem odpadovej vody nie je merany, mozu byt
na jeho urcenie pouzité Gdaje z vodomeru, alebo smerné ¢isla.
Udaje ziskané z vodomeru mézu byt pouzité v tom pripade, ak je
odberné miesto napojené na vodovod v sprave VVS, a. s. alebo
obecny vodovod. Ak objem odobratej vody nie je z akéhokolvek
dévodu merany vodomerom, pouZziji sa smerné ¢isla. Smerné
Cisla sa pouziju aj v pripade, ak objem odobratej vody je mera-
ny vodomerom, ale odberné miesto vypusta do kanalizdcie vodu
z vlastného nemeraného zdroja.

V obciach, kde je objem odobratej vody merany vodomerom, ak-
ceptuje spolocnost VWS, a. s. po splneni prislusnych technickych
podmienok stav vodomerov a fakturuje stocné na zéklade hodnot
odcitanych z vodomerov. Deje sa tak aj v obciach, kde vlastnikom
alebo prevadzkovatelom nie je spolocnost VVS, a. s..

Na zdklade vyssie uvedenych dévodov Grad skonstatoval, ze
nie je dévod na pokracovanie v presetrovani a/alebo otvorenie
spravneho konania vo veci mozného porusenia § 8 zakona a pre-
to drad presetrovanie na trhu ukondil.

Urad pocas presetrovania zistil, ze pouzivané hodnoty smernych
Cisel nezodpovedajd skutocnosti, pokial ide o redlny objem vy-
pustanych odpadovych vod na Slovensku. Preto v ramci stitaznej
advokdcie oslovil Ministerstvo Zivotného prostredia Slovenskej
republiky a navrhol legislativne zmeny tykajlce sa smernych
¢isel, t. j. prisiel s ndvrhom na zniZenie drovne smernych &isel.
V reakcii na list predsedu Gradu bolo uvedené, Ze ministerstvo sa
danym problémom zaobera s perspektivou jeho vyrieSenia v roku
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Investigation and competition advocacy in water manage-
ment sector

In 2012 the Office terminated the investigation in the area of wa-
ter management initiated on the basis of complaints submitted to
the Office in mid 2011. Complaints concerned the method of de-
termining the volume of piped wastewater. According to the com-
plaints the company Vychodoslovenskd voddrenskd, a. s., with
seat in KoSice (hereinafter referred to as ,VVS, a. s.”) in certain
cases used the reference data of water consumption (hereinaf-
ter referred to as “reference data”) to determine the volume of
wastewater. Use of reference data should have harmed concerned
end users since higher volumes of wastewater were determined to
them than they really piped. These volumes of wastewater were
higher than in previous periods and the determined volumes of
wastewater did not correspond to volume of water supplied from
the public water supply system. Such a situation should have
resulted in increased payments for piped wastewater based on
drafts of contracts which WS, a. s. sent to end users in 2011.

The Office investigated whether the described conduct constitu-
ted an infringement of the Act. It verified whether the company
VVS, a. s. determined the volume of water rate based on refer-
ence data globally. The Office found out the following facts.

Determining the volume of wastewater it may happen that the vo-
lume of wastewater is measured by flowmeter oris not measured at
all. If the volume of wastewater is not measured, data from water
meter or reference data may be used for its determination. Data
from water meter may be used only if the end user is connected to
the water supply system controlled by VVS, a. s. or to municipa-
lity water supply system. If volume of supplied water is not mea-
sured by water meter for any reason, reference data will be used.
Reference data will be used also if the volume of supplied water is
measured by water meter but the end user discharges water into
sewerage from its own unmeasured source.

In municipalities where the volume of supplied water is measured by
water meter the company WS, a. s. accepts the water meter data,
after meeting the particular technical conditions, and it invoices the
water rate based on figures read from the water meters. This also ap-
plies to municipalities where WS, a. s. is not an owner or an operator.

Based on the above reasons, the Office stated that there was no
reason to continue in the investigation and/or open administrative
proceedings in the matter of possible infringement of the article 8
of the Act and thus the Office terminated the market investigation.

In the course of investigation the Office found out that used figures
of reference data did not correspond to reality in terms of real vol-
ume of discharged wastewater in Slovakia. Therefore, within the
competition advocacy it addressed the Ministry of Environment of
the Slovak Republic and drafted the legislative amendments refer-
ring to reference data, it means it proposed to decrease the level of



2013, pricom cielom je objektivizdcia a prehodnotenie strukti-
ry smernych ¢isel. Obdobné kroky vyvinula aj samotnd VVS, a. s.
prostrednictvom Asocidcie vodarenskych spolocnosti.

Presetrovanie tepelného hospodarstva v Prievidzi

Urad ukonéil presetrovanie podnetov v oblasti tepelného hos-
podarstva v meste Prievidza. Podnety sa tykali najma konania
mesta Prievidza, ktoré podla stazovatelov vytvara v stavebnom
konani obstrukcie pri snahe o odpojenie sa bytovych domov od
centralneho zasobovania teplom (dalej len ,CZT”) a brani tak
vytvdraniu dalSich zdrojov tepla na Gizemi mesta. Podnety sme-
rovali bud priamo alebo nepriamo aj na konanie spolocnosti
Prievidzské tepelné hospodarstvo, a. s. (dalej len ,PTH, a. s.”),
ktora mala tiez ako centralny doddvatel tepla klast pri odpdja-
ni prekdzky a zneuzivat tak svoje dominantné postavenie. Ked-
Ze konanie mesta a spolocnosti PTH, a. s. smerovalo v principe
k dosiahnutiu toho istého ciela - k neodpojeniu bytovych domov
od ststavy CZT - trad moZné porusenie §39 a §8 zdkona o ochra-
ne hospodarskej stitaze posudzoval a vyhodnocoval spolocne vo
vzajomnych stvislostiach.

Urad povazuje za délezité zdoraznit, ze aj pri presetrovani tychto
podnetov vychaddzal zo vieobecne akceptovanych teoretickych
vychodisk sttazného prava a sustredil sa nie na formu presetro-
vaného sprdvania, ale na jeho redlne dopady na spotrebitelov.
Predmetom preSetrovania dradu preto napriek mnozstvu pred-
loZenych dokumentov zo strany stazovatelov neboli skutocnosti,
ktorych postdenie nespadd do kompetencie dradu (napr. for-
mdlna spravnost postupu mesta Prievidza v procese stavebného
konania).

Urad sa teda v presetrovani vzniknutej situdcie zameral na cel-
kové dopady spravania mesta Prievidza na vsetkych odberatelov
tepla vyuzivaného na dstredné kirenie (dalej len ,UK“) a vyro-
bu teplej dzitkovej vody (dalej len ,TUV*), pricom analyzoval, ¢o
by sposobilo odpojenie sa predmetnych bytovych domov od CZT
v meste Prievidza.

Odpojenie sa od CZT ma vo vieobecnosti dopad na dve skupiny
spotrebitelov. Prvou skupinou si odpdjajici sa obyvatelia, ktori
od odpojenia ocakavajii najm znizenie nakladov na teplo a TUV.
Odpojenie viak ovplyviuje aj druht skupinu spotrebitelov, a to
tych, ktori nadalej ostavajl napojeni na centrdlnu tepelnd sista-
vu. Pre tychto odberatelov sa ekonomické dopady prejavujd zme-
nou ceny tepla na UK a TUV, a to najmé v jej fixnej casti.

Urad zalozil svoju analyzu konkrétne na vyéisleni zmeny nakla-
dov na teplo a TUV, ktorii by odpojenie od CZT obom dotknutym
skupindm spotrebitelov spdsobilo. Na zaklade tejto analyzy drad
dospel k zaveru, ze celkovy dopad odpojenia predmetnych byto-
vych domov od CZT na spotrebitelov tepla v meste Prievidza by
bol negativny. Z vypoctov tiez vyplynulo, Ze odpojenie je nevy-
hodné dokonca aj pre obyvatelov samotnych odpajajlcich sa

reference data. The response to the letter sent by the Chairman of
the Office stated that Ministry deals with the given issue with a view
toits settlementin 2013 and its aim is the objectification and review
of the structure of reference data. WS, a. s. itself took similar mea-
sures through the Association of Water Companies.

Investigation of heat management in Prievidza

The Office terminated investigation of complaints in the area of
heat management in municipality of Prievidza. Complaints referred
mainly to conduct of municipality of Prievidza which according to
complainants created obstructions in granting a building permit
allowing the residential buildings to disconnect from central heat
supply (hereinafter referred to as “CHS”) and thus prevented from
establishment of other heat sources in the municipality territory.
Complaints were directed directly or indirectly at conduct of com-
pany Prievidzské tepelné hospodarstvo, a. s. (hereinafter referred
to as ,PTH, a. s.”), which should have also created obstructions in
disconnecting and thus abused its dominant position. Since, in prin-
ciple, the conduct of both municipality and company PTH, a. s. was
aimed to achieve the same objective — not to disconnect the resi-
dential buildings from CHS system - the Office was assessing and
evaluating the potentialinfringement of the articles 39 and 8 of the
Act on Protection of Competition together in their mutual relations.

The Office needs to emphasize that investigation of these com-
plaints was also based on generally accepted theoretical basis of
competition law and the Office focused not on the form of inves-
tigated behaviour but on its real impact on consumers. Thus, in
spite of quantity of documents submitted by the complainants,
the assessment of the facts that do not fall within Office’s com-
petence, (for example formal correctness of procedure of the
municipality of Prievidza in granting the building licence) did
not constitute the subject of the Office’s investigation.

Investigating the emerged situation the Office focused on total
impacts of behaviour of municipality of Prievidza on all consumers
of heat used for central heating (hereinafter referred to as “CH")
and production of warm water (hereinafter referred to as “WW")
and also analysed the consequences of disconnection of con-
cerned residential buildings from CHS in municipality of Prievidza.

Disconnection from CHS generally has impact on two groups of
consumers. First group is represented by disconnecting resi-
dents, expecting mainly the reduction of heating- and WW costs.
However, disconnection influences also the other group of con-
sumers, namely those who are still connected to the central
heating system. These consumers feel the economic impact in
the form of change of heat price, mainly in its fixed part.

The Office based its analysis on calculation of change of heat and
WW costs which should be caused by disconnection from CHS to both
concerned groups of consumers. On a basis of this analysis the Office
concluded that total impact of disconnection of concerned residen-
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bytovych domov. Presetrovanym konanim mesta Prievidza, resp.
konanim spolocnosti PTH, a. s. smerujdcim k neumozneniu také-
hoto nevyhodného odpojenia tak nemohlo déjst k negativnemu
dopadu na spotrebitelov. Z tychto dévodov drad vyhodnotil, Ze
poruSenie zakona o ochrane hospodarskej sitaze nebolo v da-
nych pripadoch preukdzané a predmetné presetrovanie ukoncil.

Setrenie v oblasti zberu komunélneho odpadu

V jini 2012 drad ukondil presetrenie sprdvania sa spolocnosti
Brantner Lucenec s. r. o., ktord sa Gdajne mala snazit vytlacit
konkurenénd spolocnost Mepos s. r. 0. z trhu. Obe spolo¢nosti
zabezpecujl cinnosti v oblasti nakladania s komunalnym odpa-
dom. Podla podnetu mala spolocnost Brantner Lucenecs. r. o.,
ako prevadzkovatel skladky Opatova-Curgov, na ktort zvéza od-
pad aj spolocnost Meposs. r. 0., stanovit pre spolo¢nost Brantner
Gemer s. 1. 0. vwhodnejsie ceny za likvidaciu tuhého komundlne-
ho odpadu. Tym mala znevyhodnovat inych podnikatelov, medzi
ktorych patri aj spoloc¢nost Mepos s. r. 0. Takéto konanie spoloc-
nosti Brantner Lucenec s. r. 0. mohlo byt porusenim sttaznych
pravidiel formou zneuzivania dominantného postavenia.

Na to, aby lrad rozhodol, ¢i v konkrétnom pripade doslo k zne-
uzitiu dominantného postavenia a k poruseniu zakona, musel
vykonat dokladné Setrenie a zvazit vsetky okolnosti (napr. defi-
nicia trhu a dominancie, negativny dopad na spotrebitelsky pros-
pech, existencia objektivnych pricin konania dominanta, atd.),
nakolko nie kazdé konanie podnikatela v dominantnom, respek-
tive monopolnom postavent je mozné automaticky povazovat za
porusenie zakona. V prvom rade trad vymedzil relevantny trh,
¢im identifikoval vsetky sttazné tlaky, ktorym podnikatel celi,
ako aj konkurentov, ktori si schopni ovplyviovat jeho spravanie.
Za potencidlny tovarovy relevantny trh v tomto pripade drad po-
vazoval trh skladkovania komunalneho odpadu. Sklddkovanie je
dlhodobo prevlddajticim a zdroven dostupnym spésobom likvida-
cie komundlneho odpadu na Slovensku, ktorym sa zneskodnuje
okolo 80% komunalneho odpadu.

Pri definovani priestorového relevantného trhu drad stanovil
spadovi oblast pre skladku komundlneho odpadu, pri ktorej je
eSte vyhodné zvazat odpad na sklddku. Ekonomicky rentabil-
nou sa ukdzala zvozova vzdialenost do 50 km. Urad zistil, Ze na
relevantnom trhu, v tomto pripade v okruhu 50 km, sa okrem
skladky Opatova-Curgov nachddza dalsich 5 skladok komunal-
neho odpadu a vSetky maji volné kapacity na zneSkodnenie
dodato¢ného odpadu a vytvdraju konkurencny tlak na skladku
Opatové-Curgov. Skladky sd otvorené pre vietkych zaujemcov
a sluzby poskytujd za porovnatelnd, niekedy aj vyssiu cenu nez
skladka Opatova-Curgov.

Z preSetrovania nevyplynulo podozrenie, ze by spolo¢nost Bran-
tner Luenec s. 1. 0. (skladka Opatova-Curgov) mala dominantné
postavenie na trhu, ¢o je nevyhnutnou podmienkou dalSieho po-
stupu tradu v tejto veci. Preto trad presetrovanie na trhu ukondil.
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tial buildings from CHS on heat consumers in municipality of Prievi-
dza would be negative. Calculations also proved that disconnection
was disadvantageous even for residents of disconnected residential
buildings. Thus the investigated conduct of municipality of Prievi-
dza or conduct of company PTH, a. s. aimed at preventing from such
disadvantageous disconnection could not result in negative impact
on consumers. On these grounds the Office concluded that the in-
fringement of the Act on Protection of Competition was not proved
in these cases and it terminated the subjected investigation.

Investigation in the area of municipal waste collection

In June 2012 the Office terminated the investigation of beha-
viour of company Brantner Lucenec s. r. 0., which allegedly made
efforts to exclude the competitor Mepos s. r. 0. from the market.
Both companies provide municipal waste management services.
According to the complaint, the company Brantner Lucenecs. r. o.
as an operator of a landfill site Opatova-Curgov, where also com-
pany Mepos s. r. 0. disposes the waste, should have charged more
advantageous prices for municipal waste disposal to company
Brantner Gemer s. r. o.. Thus it should have disadvantaged other
undertakings, including Mepos s. r. o0.. Such conduct of company
Brantner Lucenec s. r. 0. might have constituted infringement of
competition rules in the form of abuse of a dominant position.

In order to decide whether this conduct constituted abuse of a do-
minant position and infringement of the Act, the Office had to car-
ry out a thorough investigation and to consider all circumstances
(for example definition of market and dominance, negative impact
on consumer welfare, existence of objective reasons for domi-
nant’s conduct, etc.), since not every conduct of undertaking be-
ing in dominant or monopoly position is automatically considered
as infringement of the Act. Firstly, the Office determined the re-
levant market and thus identified all competition pressures which
the undertaking faces, as well as competitors capable to influence
its behaviour. Potential product relevant market in this case was
determined as market of municipal waste landfilling. Landfilling is
a predominant and widely available method of treatment of muni-
cipal waste and about 80 % of municipal waste is treated this way.

Geographical relevant market was determined as a catchment area
of a landfill site, to which it is still advantageous to dispose the
waste. Collection distance up to 50 km appeared to be economi-
cally profitable. The Office found out that in the relevant market, it
means in the radius of 50 km, there were 5 more landfill sites besides
the landfill site Opatova-Curgov and all of them had free capacities
to dispose the additional waste and impose the competitive pressure
on landfill site Opatova-Curgov. Landfill sites were open to all inte-
rested undertakings and they provided their services at comparable,
sometimes also higher price that dump site Opatova-Curgov.

Investigation did not prove the suspicion that company Brantner
Luéenec s. r. 0. (landfill site Opatovéa-Curgov) would hold a do-
minant position in the market what is a necessary condition for



Zaver prijaty v tomto pripade vsak nevylucuje, Ze v budicnosti
by v inych pripadoch vzhladom na lokdlne Specifikd nakladania
s komundlnym odpadom mohol byt tovarovy a priestorovy rele-
vantny trh definovany inak.

Distribucia filmov

Urad presetroval podnet na prevadzkovatela kin, spolocnost
Cinemax, a. s. (dalej len ,Cinemax”), ktord si mala vynucovat
voCi distribltorovi filmov, Saturn Entertainment spol. s r. o.
(dalej len ,Saturn”) neprimerand cast z trzieb zo vstupného
a neopravnene vyberat neprimerany manipulacny poplatok za
3D okuliare. Urad skimal & spoloénost Cinemax zneuzila svoje
dominantné postavenie a tym obmedzovala hospodarsku sitaz.

Pri analyze bral drad do dvahy vyznamné strukturdlne a techno-
logické zmeny, ku ktorym doslo vo filmovej vyrobe a distribdcii
v poslednych dekddach. Zmeny na trhu totiz ovplyvnili aj vzta-
hy medzi distribdtormi a prevadzkovatelmi kin. Kym v 90-tych
rokoch na Slovensku prevladali jedno-salové kind a prevadzko-
vatelia kin si delili trzby s distribdtormi zvacsa v pomere 50:50,
prichod multiplexov po roku 2000 situaciu zmenil. Multiplexy
pondikli vyssi standard sluZieb za vyssie vstupné, dlhsi cas pre-
mietania, teda vysSie trzby aj pre distribitora filmu. Vdaka tomu
si multiplexy dokazali vyjednat vyhodnejsie pozicovné. 0d 3. - 4.
tyzdna premietania multiplexy odvadzali distribdtorovi menej
ako polovicu z hrubych trzieb za vstupné.

Multikina postupne ziskali vyznamny trhovy podiel na Slovensku
a tym aj vacsiu vyjednavaciu silu voci distribitorom filmov, kto-
rych Struktdra sa velmi nemenila. Zaroven dochadzalo k vertikal-
nemu prepojeniu distribu¢nych spolocnosti a prevadzkovatelov
multiplexov, €o taktiez mohlo ovplyvnitich vyjedndvaciu poziciu.
V poslednych rokoch produkcné spolocnosti nahradzaju klasické
celuloidové kotlce digitalnymi nosi¢mi, ktoré zvysuju kvalitu fil-
mu, znizuji vyrobné a distribucné naklady a umoznuji prehra-
vanie 3D filmov. Digitalizacia zaroven vyzaduje nemalé investicie
do technického zariadenia kin.

Konanie spolo¢nosti Cinemax opisané v podnete lrad chdpe
ako désledok vyvoja Struktlry trhu a zmeny vyjedndvacej sily
v oblasti distribticie filmov do kin. Samotny proces vyjednava-
nia a dohadovania cien vyplyvajlci zo zmenenej Struktiry trhu
nie je mozné automaticky povazovat za porusenie zékona. Pre-
vadzkovatelia kin st si vedomi svojho postavenia a pri vyjed-
ndvani cien poziCovného to vyuzivajd. Z poskytnutych ddajov
dalej vyplynulo, Ze distribu¢nej spolocnosti Saturn konanim
spoloénosti Cinemax nevznikli straty z distribicie filmov. Urad
teda vyhodnotil, Ze pri delbe hrubych trzieb nedoslo k obme-
dzeniu sataze.

Co sa tyka manipulaéného poplatku za pouZitie 3D okuliarov
vo vyske 0,50 EUR, drad pripista, ze nim spolocnost Cinemax
ovplyvnila trzby spolo¢nosti Saturn. Spolo¢nost Cinemax vsak

further procedure of the Office in this matter. Hence, the Office
terminated the market investigation.

However, the conclusion adopted in this case does not exclude
that regarding the local specification of municipal waste mana-
gement the product and geographic relevant markets could be
determined differently in future.

Film distribution

The Office investigated a complaint against a cinema operator, com-
pany Cinemax, a. s. (hereinafter referred to as ,Cinemax”), which
should have enforced excessive percentage of revenues from ticket
sales from a film distributor Saturn Entertainment spol. s r.o. (here-
inafter referred to as ,Saturn”) and imposed unfair service charge
for 3D glasses. The Office examined whether the company Cinemax
abused its dominant position and thus restricted competition.

When analysing this case the Office considered significant struc-
tural and technological changes, which occurred in film produc-
tion and distribution during the last decades. Changes in the mar-
ket had impact also on relations between cinema distributors and
operators. While in 90-ties the single-screen cinemas predominated
in Slovakia and the cinema operators shared their revenues with
distributors mostly at 50:50 ratio, the introduction of multiplexes in
2000 changed the situation. Multiplexes offered higher standard of
services for higher price of tickets, longer projection time, thus the
higher revenues also for film distributor. Thanks to this situation the
multiplexes were able to negotiate better rentals. From the third -
fourth week of projection the multiplexes have been returning less
than half of gross revenues from the tickets to the distributor.

Gradually, the multiplexes have acquired a significant market share
in Slovakia and also stronger bargaining power against distributors
of films, structure of which has not changed too much. At the same
time, distribution companies and multiplex operators have become
vertically integrated and this could also influence their bargaining
power. Recently, the production companies have substituted clas-
sic celluloid records by digital media, which has increased the film
quality, decreased production and distribution costs and enabled
to project 3D films. However, digitalization requires considerable
investments into technical equipment of cinemas.

The Office perceives the conduct of company Cinemax described in
the complaint as a consequence of development of market struc-
ture and change of bargaining power in the area of distribution of
films in cinemas. The process of bargaining and price negotiations
itself based on changed market structure could not be automati-
cally considered as an infringement of the Act. Cinema operators
are aware of their position and they use it when negotiating the
price of rentals. Provided data proved that the conduct of company
Cinemax did not cause losses from film distribution to distribution
company Saturn. Hence, the Office concluded that the competi-
tion was not restricted when the gross revenues were shared.
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zaviedla manipulacny poplatok plosne pre vsetky distribu¢né
spoloénosti na Slovensku. Navyse, podobny poplatok bol $tan-
dardny aj v kindch inych prevadzkovatelov na Slovensku a aj v za-
hranici. Vyska poplatku sa pohybovala od 3 % do 7 % zo zaklad-
nej ceny listka na 3D film. V kontexte trhu sa tdto hodnota neda
povazovat za neprimerand a konanie spolo¢nosti Cinemax podla
Gradu nemalo za nasledok porusenie pravidiel hospoddrskej si-
taze podla zdkona.

Vplyv konania spolocnosti Cinemax na spotrebitelov je tazko
preukdzatelny. Cena vstupenky do kina je ovplyviiovana najma
elasticitou dopytu, na ktord nema namietand praktika zZiaden do-
pad. Naopak, pri zvySenych nakladoch kin na digitalizaciu moze
prave vyjednanie lepsich podmienok s distribdtormi zabranit ra-
dikilnemu zvy$ovaniu cien vstupeniek. Urad nezistil skutocnos-
ti, ktoré by preukdzatelne potvrdzovali, Ze konanim spolocnosti
Cinemax dochddzalo k obmedzovaniu hospodarskej sdtaze, preto
presetrovanie zastavil.

2.3 Protisuitazné opatrenia organov Statnej spravy a sa-
mospravy - aplikacia § 39 zakona

Osobitnou formou nedovoleného obmedzovania sitaze sd opat-
renia a zdsahy orgdnov $tdtnej spravy, organov lzemnej samo-
spravy pri vykone samosprdvy a pri prenesenom vykone $tatnej
spravy a organov zaujmovej samospravy pri prenesenom vykone
Statnej spravy, pokial zjavnou podporou zvyhodnujd urcitého
podnikatela alebo inym spésobom obmedzujd sttaz.

Pri efektivnej sitazi na trhu podnikatelia dostdvajd jasné signdly
z trhu o tom, o ktoré tovary a sluzby je zaujem. Zasahy orgdnov
Statnej spravy a samospravy mézu svojim konanim deformovat
podmienky sttaze a tak sposobit, ze ,odkaz z trhu” je skresleny.
Zvyhodneni podnikatelia nie st motivovani stldcat ceny, ndkla-
dy, inovovat a efektivne sttazit o zékaznikov, €o vedie k znizeniu
prospechu, ktory fungujlca sdtaz prindsa spotrebitelom.

Hoci v tomto pripade nejde o klasicky institdt sttazného prava,
§ 39 predstavuje uzitocny nastroj umoznujlci presadzovanie si-
taznych principov v rdmci tvorby inych, najma lokdlnych politik.

Urad viedol celkove 15 $etreni mozného porusenia § 39, z toho
10 pripadov Setril odbor dohdd obmedzujdcich sitaz a 5 Setreni
vykonal odbor zneuzivania dominantného postavenia. Setrenia
sa tykali predovsetkym oblasti pohrebnych sluzieb, tepelného
hospodarstva, odpadového hospoddrstva a parkovacich sluzieb.
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In terms of service charge for 3D glasses in the amount of EUR
0,50 the Office admitted that company Cinemax influenced the
revenues of company Saturn by imposing the fee in this amount.
However, the company Cinemax introduced the service charge
globally to all distribution companies in Slovakia. Moreover, the
similar charge was standard also in cinemas of other operators
both in Slovakia and abroad. Amount of charge ranged from 3 %
to 7 % of the basic price of a ticket to a 3D film. Such figure could
not be considered as inappropriate in the market context and the
Office believed that the conduct of company Cinemax did not re-
sultininfringement of competition rules pursuant to the Act.

Impact of conduct of company Cinemax on consumers is hardly
to prove. Price of cinema ticket is influenced mainly by demand
elasticity, which is not influenced by the objected practice at
all. On the contrary, the negotiation of better conditions with
distributors may prevent from radical increase of ticket prices,
in case of cost increase of digitalization. The Office did not find
enough evidence proving the restriction of competition, hence it
terminated the investigation.

2.3 Anticompetitive measures of state administration
authorities and local self-administration authorities -
application of the article 39 of the Act

Measures and interventions of state administration authorities
during the performance of state administration, local self-admi-
nistration authorities during the performance of self-adminis-
tration and transferred performance of state administration, and
special interest bodies during the transferred performance of state
administration if they provide evident support giving advantage to
certain undertakings or otherwise restrict competition represent
a special form of non-permitted restriction of competition.

When the competition in the market is effective the undertakings
receive clear market indications on products and services which
are required. Interventions of state administration authorities and
local self-administration authorities may distort competition con-
ditions and thus cause that the “market reference” is distorted.
Advantaged undertakings are not motivated to decrease prices,
costs, to innovate and effectively compete for customers and it
leads to lower benefit from functioning competition to consumers.

Although the article 39 does not represent a classic concept of
competition law, it is a useful tool to enforce the competition
principles in creation of other, mainly local policies.

The Office conducted 15 investigations in total regarding potential
violation of the article 39, out of which 10 cases were investigated
by the Division of Agreements Restricting Competition and 5 inves-
tigations were conducted by the Division of Abuse of a Dominant Po-
sition. Investigations referred predominantly to area of funeral ser-
vices, heat management, waste management and parking services.



V spravnom konani Grad pokutoval Hlavné mesto SR Bratislava,
ktoré zjavnou podporou podnikatela Marianum porusilo zdkon.

POSUDZOVANIE INYCH FORIEM NEDOVOLENEHO OBMEDZOVA-
NIA SUTAZE (§ 39) V ROKU 2012

Vseobecné Setrenia

General investigations

Spravne konania
Adminstrative proceedings

Within the administrative proceedings the Office sanctioned
Hlavné mesto SR Bratislava which by the evident support of un-
dertaking Marianum violated the Act.

ASSESSMENT OF OTHER FORMS OF NON-PERMITTED COMPETI-
TION RESTRICTIONS (§ 39) IN 2012

Rozhodnutia
Decisions

15

Pokuta za schvalenie neoddvodnenych poloziek v cenniku

Urad sa pripadom zaoberal opatovne po tom, ako mu bol vrateny
rozsudkom NS SR. V pévodnom konani na Grade sa posudzova-
lo obdobie rokov 2006 az 2008. KS BA Zalobu voci rozhodnutiu
Gradu zamietol ako nedévodnd. Na zéklade odvolania sa pripa-
dom zaoberal NS SR, ktory rozhodnutie dradu zrusil z dévodu
nespravnej formuldcie vyroku, pricom sa nezaoberal ziadnymi
inymi namietkami vo vztahu k posudzovanému konaniu.

V novom konani trad doplnil dokazovanie a odévodnenie roz-
hodnutia a do posudzovania zahrnul aj obdobie rokov 2009
a 2010, pocas ktorych posudzované konanie Hlavného mesta SR
Bratislava nadalej pretrvavalo.

Rozhodnutie dradu sa tykalo neoddvodneného schvdlenia
konkrétnych poloziek v cenniku sluzieb poskytovanych na
pohrebiskdch, ktorého désledkom bolo zvyhodnenie podnika-
tela Marianum ako prispevkovej organizacie Hlavného mesta
SR Bratislava. Schvalenim polozky zapozicanie obradnej sie-
ne hlavné mesto zvyhodnilo svoju prispevkovi organizdciu,
sprdvcu vacsiny cintorinov, ktora tak mohla ziskavat prospech
z (ctovania pohrebnych sluzieb nosi¢, obradnik a zapozicanie
katafalku na dkor konkurenénych podnikatelov (pohrebnictiev)
a spotrebitelov. Ostatné pohrebnictva tak boli ndtené odobe-
rat tieto sluzby od prevddzkovatela cintorina a pozostalym
bola odopretda moznost vyberu pohrebnictva, ktoré by im bolo
schopné poskytndt tieto sluzby. Poplatok schvdleny v takejto
podobe umoznil jednému podnikatelovi ziskat neoddvodne-
ny finanény prospech na dkor spotrebitelov i konkurenénych
podnikatelov. Schvélenie poloZiek likviddcia kvetinovych darov
a likvidacia hrobového (urnového) pomnika zaviazalo konco-
vych spotrebitelov platit za neopodstatnené polozky, v désled-
ku coho vznikla pozostalym finanénd ujma.

Za toto konanie drad ulozil pokutu vo vyske 9 958,16 EUR.
Proti rozhodnutiu podal dcastnik rozklad, Rada dradu vsak

rozklad zamietla. Rozhodnutie nadobudlo pravoplatnost
27.12.2012.

Fine for approval of unjustified items in a pricelist

The Office repeatedly dealt with this case after SC SR returned it
by its judgement. The initial proceedings at the Office referred
to the period from 2006 to 2008. RC BA dismissed the action
against the Office’s decision as unjustified. Based on the appeal
SC SR dealt with the case and it annulled the Office’s decision for
the reason of incorrect formulation of verdict and it did not deal
with any other objections referring to the assessed proceedings.

Within new proceedings the Office completed the argumenta-
tion and decision justification and it also included the period
from 2009 to 2010 into its assessment as the assessed conduct of
Hlavné mesto SR Bratislava still persisted.

Office’s decision referred to unjustified approval of certain items
in a price list of services provided at burial site, resulting in advan-
taging of undertaking Marianum as a contributory organization
of Hlavné mesto SR Bratislava. By approval of the item “rental of
ceremonial hall” the Capital gave an advantage to its contributory
organization, which is an administrator of most of cemeteries and
which could consequently benefit from invoicing the funeral ser-
vices of bearer, master of ceremonies and rental of catafalque to
the detriment of rival (funeral) undertakings and customers. Thus,
other funeral undertakings were forced to buy these services from
the cemetery operator and the bereaved persons were refused to
choose a funeral undertaking which could be able to provide them
with these services. Charge approved in this firm enabled one un-
dertaking to achieve unjustified financial benefit to the detriment
of both consumers and rival undertakings. Approval of items “dis-
posal of floral tribute” and “disposal of old tombstone” bound end
users to pay for the unjustified items resulted in financial harm to
the bereaved persons.

The Office imposed a fine at the amount of EUR 9 958,16 for this
conduct.

The participant appealed against the decision; however, the

Council of the Office dismissed the appeal. The decision came
into force on 27. 12. 2012.
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Zavedenie zjednoduseného odévodnenia rozhodnutia

S Gcinnostou od 1. janudra 2012 doslo k vyraznej zmene pri po-
sudzovani koncentrdcii zavedenim moznosti zjednoduseného
odévodnenia rozhodnutia pri takzvanych bezproblémovych kon-
centracidch. Tento rezim md zefektivnit a zrychlit posudzovanie
takych koncentrdcii, kedy trad na zaklade ozndmenia pripadne
jednoduchym presetrovanim zisti, Ze v danom pripade nie s st-
tazné obavy, ktoré by vyvolali potrebu hlbSieho presetrenia pri-
padu.

Zjednodusené odovodnenie rozhodnutia obsahuje spravidla in-
formaciu o type koncentrdcie, identifikaciu subjektov koncen-
trdcie a predmetu ich Cinnosti a zdver Gradu. Podla okolnosti
vsak moze zjednodusené odévodnenie obsahovat aj dalSie sku-
tocnosti, napriklad vysledok presetrenia urcitého Ciastkového
aspektu, ktorého preskimanie bolo pre postdenie koncentrdcie
ako bezproblémovej nevyhnutné alebo pripady nového postde-
nia urcitého institdtu, ktorym sa prax tradu doposial nezaobe-
rala a podobne.

Urad sa pri tvorbe tohto instititu inspiroval praxou inych ¢len-
skych statov a Eurépskej komisie a jej zjednodusenym konanim
v pripadoch urcitych typov koncentrdcii. Zjednodusené odévod-
nenie sa uplatiuje predovsetkym pri zmene spolocnej kontroly
na vylucnd kontrolu, resp. ak je uz z ozndmenia zrejmé, Ze ned6j-
de k ziadnemu horizontdlnemu prekrytiu koncentrujdcich stran,
resp. kich vertikalnemu prepojeniu, kde by bolo mozné identifi-
kovat ovplyvnené trhy, rovnako napriklad v pripade spolo¢ného
podniku, kde materské spolocnosti nepdsobia v rovnakych oblas-
tiach ako dany podnik. Uvedené typy koncentrdcii viak nevylu-
€uju uplatnenie zjednoduseného oddévodnenia aj v dalSich pripa-
doch. Relevantné ustanovenie zdkona je dostatocne vSeobecné,
preto zalezi od spravnej Gvahy dradu, v ktorych pripadoch je
mozné uzavriet posldenie koncentracie tymto spésobom. Z&-
kladnym rozhodovacim kritériom je, ¢ oznamend koncentrdcia,
pripadne vysledky prieskumu vyvolaji potrebu hlbsej analyzy
dopadov koncentréacie na hospoddrsku sttaz. V silade s touto fi-
lozofiou aj pripady, ktoré spravidla mozno riesit zjednodusenym
odévodnenim, je niekedy vhodné postdit hlbsie a vydat rozhod-
nutie s plnym odévodnenim.

Rozhodnutie so zjednodusenym oddvodnenim vyddva drad v le-
hote 25 pracovnych dni odo dia dorucenia Gplného oznamenia
koncentrdcie. Z doterajSej praxe je pritom zrejmé, Ze trad v pre-
vaznej miere tito lehotu plne nevyuziva a rozhodnutie o kon-
centrdcii vydd podstatne skor, ¢im sa snazi vychadzat v Ustrety
podnikatelom.

0d podnikatelov oznamujdcich koncentraciu sa vsak aj v takomto
pripade vyzaduje zodpovedna spolupraca. Rozhodovanie Gradu
moze spomalit, ak Gcastnici konania nepredlozia dradu Gplné
oznamenie koncentrdacie, na zaklade ¢oho mozu vznikat pochyb-
nosti napr. o tom, kto je skutoénym nadobldatelom kontroly,

Introduction of the simplified proceedings for assessment of
concentration

With effect from 1st January 2012 the assessment of concentra-
tions significantly changed by the introduction of the possibili-
ty of simplified proceedings for assessment of concentrations,
which do not raise competition concerns. This regime should in-
crease the efficiency and speed up the assessment of concentra-
tions when the Office, based on notification or based on simple
investigation, finds out that in given case there are no competi-
tion concerns which would require in-depth analysis of the case.

Simplified proceedings usually include information on concentra-
tion type, list of participants to a concentration and their business
activity and the Office’s conclusion. According to the circumstances
the simplified proceeding may also include other facts, for exam-
ple, result of an investigation of certain partial aspect, investiga-
tion of which was necessary to declare that the concentration does
not raise competition concerns or cases of new assessment of cer-
tain concept, which the Office did not deal with yet.

When establishing this concept the Office was inspired by the praxis
of other member states and the European Commission and its sim-
plified procedure in certain cases of concentrations. Simplified
proceedings apply mainly in cases of switching from a joint control
to an exclusive control, or if a notification clearly declares that no
horizontal overlap of parties to the proceeding or their vertical con-
nection occurs, where it would be possible to identify the impacted
markets. The same applies also to the case of joint venture where
the parent companies do not act in the same areas as the given en-
terprise. However, the mentioned types of concentrations do not
exclude the application of the simplified proceedings also in other
cases. Relevant provision of the Act is sufficiently general, so it is
up to the correct consideration of the Office which cases of concen-
trations could be concluded in this way. Essential decision criterion
is whether the notified concentration or results of an investigation
would require in-depth analysis of impacts of concentration on
competition. According to this philosophy, sometimes it is more
appropriate to use an in-depth analysis also in cases,which usually
fall under the simplified procedure and issue the decision with full
reasoning.

The Office issues the decision with simplified reasoning within
25 working days following the date of delivery of the complete
notification of concentration. However, the recent praxis proved
that the Office usually does not use this period and it issues the
decision on concentration much earlier and thus accommodates
undertakings.

The undertakings notifying a concentration need to cooperate
responsibly with the Office also in this case. Office’s decision-
making process could be slowed down if the parties to the pro-
ceedings do not provide the Office with complete notification
of concentration. Doubts may occur as to the real acquirer of
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o identifikdcii vSetkych spolocnosti, ktoré patria do portfélia
danej ekonomickej skupiny, o existencii ovplyvnenych trhov
a podobne. Vyznamnd dlohu zohrdvajd v tomto smere predno-
tifikacné kontakty, ktoré podnikatelom umoznujd kontaktovat
Grad pred podanim samotného oznamenia koncentrdcie a kde
na neformalnejsej baze je mozné Specifikovat oznamujlcim stra-
ndm rozsah pozadovanych informdcif a podkladov.

nu koncentracii drad posddil v zjednodusenom rezime, pricom
takmer kazdému pripadu predchadzali prednotifikacné kontakty.

Novela zdkona priniesla aj zmenu doteraz pouzivaného testu
dominancie na tzv. SIEC test (Significant Impediment of Effec-
tive Competition - Test vyznamnych prekdzok v sitazi). V novom
rezime Urad posudzuje, ¢i koncentraciou nedochddza znacnému
naruseniu Gc¢innej sataze na relevantnom trhu, kde vytvorenie
alebo posilnenie dominantného postavenia je len jednou z moz-
nosti, ako moze k takémuto znacnému naruseniu dcinnej sttaze
dojst. Slovenskd pravna dprava tak pracuje s rovnakym testom
ako pouziva Eurépska komisia podla Nariadenia o kontrole kon-
centrdcii medzi podnikmi. V uplynulom roku vsak drad vzhladom
na prechodné ustanovenia k novele zakona eSte posudzoval via-
ceré pripady podla pévodného testu dominancie.

PREHLAD AKTIVIT GRADU V OBLASTI POSUDZOVANIA KONCEN-
TRACII V ROKU 2012

Rozhodnutia
(stihlas s koncentraciou)
Decisions
(approval of concentration)

Spravne konania
Administrative
proceedings

Rozhodnutia
Decisions

Vseobecné Setrenia

General investigations

Vybrané pripady riesené v roku 2012

Penta a Estate Consult: Koncentracia v oblasti poskytovania
zdravotnej starostlivosti

V rdmci posudzovania koncentrdcie podnikatelov Penta a Estate
Consult sa trad hibkovo zaoberal siitaznymi podmienkami v ob-
lasti poskytovania zdravotnej starostlivosti a dopadmi koncen-
tracie na ne.

Penta koncentraciou ziskavala kontrolu najmad nad vSeobecnymi
nemocnicami v mestach Humenné, Michalovce, Roznava, Parti-
zanske, Spisska Nova Ves, Svidnik, Vranov nad Toplou (s prevadz-
kami v Medzilaborciach a Stropkove) a Trebisov.
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control, identification of all companies belonging to portfolio of
given economic group, existence of affected markets etc. In this
regard the pre-notification contacts play a significant role pur-
suant to which the undertakings may contact the Office prior to
submitting a notification of concentration itself and thus specify
the required documents and materials on a less formal basis.

Since introduction of simplified proceedings for assessment of
concentration, the Office assessed the majority of concentra-
tions within the simplified regime and almost every case was
preceded by the pre-notification contacts.

Amendment of the Act introduced also switch from recently used
dominance test to so-called SIEC test (Significant Impediment
of Effective Competition). Within new regime the Office assesses
whether a concentration does not result in significant distortion
of effective competition in the relevant market where the crea-
tion or strengthening of dominant position is only one of possi-
bilities how such significant distortion of effective competition
may occur. The Slovak legal adjustment thus uses the same test
as the European Commission does according to the Regulation on
the Control of Concentrations between Undertakings. However,
in 2012,regarding the transitional provisions of the amendment
to the Act, the Office still assessed number of cases pursuant to
the former dominance test.

OVERVIEW OF THE OFFICE’S ACTIVITIES IN THE AREA OF ASSESS-
MENT OF CONCENTRATIONS IN 2012

Rozhodnutia
(zastavenie konania)
Decisions
(stopping the proceedings)

Rozhodnutia
(zakaz koncentracie)
Decisions
(prohibition of concentration)

Selected cases dealt within 2012

Penta and Estate Consult: Concentration in the area of health-
care provision

Within the assessment of concentration of the undertakings Pen-
ta and Estate Consult the Office conducted in-depth analysis of
competition conditions in the area of health-care provision and
dealt with the impacts of concentration.

By the concentration Penta was acquiring the control mainly
over the general hospitals in Humenné, Michalovce, Roznava,
Partizanske, Spisska Nova Ves, Svidnik, Vranov nad Toplou (with
operation sites in Medzilaborce and Stropkov) and in TrebiSov.



KedZe ¢innost Penty a Estate Consult sa prekryvala v oblasti pos-
kytovania:

« (stavnej zdravotnej starostlivosti (UZS),

e ambulantnej zdravotnej starostlivosti (AZS),

* sluzieb spolo¢nych vysetrovacich a liecebnych zloziek (SValz),
 lekarenskej starostlivosti (LS),

e pracovnej zdravotnej starostlivosti (PZS),

uhrddzanych okrem PZS najmd z povinného verejného zdravot-
ného poistenia, pricom Penta pdsobf tiez v oblasti poskytovania
povinného verejného zdravotného poistenia prostrednictvom
zdravotnej poistovne DOVERA, trad posudzoval vplyv koncentra-
cie na hospoddrsku sttaz z hladiska horizontdlneho aj vertikal-
neho.

V ramci horizontdlneho posiddenia drad zistoval prekrytie pdso-
benia zdravotnickych zariadeni Penty a Estate Consult.

V ramci vertikdlneho postdenia drad zistoval,

e (i by prislusné zdravotnicke zariadenia Penty po koncen-
tracii mohli vyzadovat vyhodnejSie zmluvné podmienky od
VSeobecnej zdravotnej poistovne a od zdravotnej poistov-
ne Union, ¢im by sa oslabila pozicia tychto zdravotnych
poistovni,

* & by zdravotna poistoviia DOVERA mohla poskytovat horsie
zmluvné podmienky konkurentom zdravotnickych zariadeni
Penty a tak oslabit ich poziciu na relevantnom trhu.

Urad v ramci uvedeného vyhodnocoval, nakolko by boli pripadné
negativne dopady redlne, a teda ¢i je vobec mozné, aby sa tcas-
tnici koncentrdcie spravali uvedenym spdsobom, ¢i a nakolko
sl motivovani sa tak spravat a ¢i by takéto pripadné spravanie
mohlo mat negativny dopad na hospodarsku sdtaz.

Pri posudzovani koncentrdcie drad zobral do dvahy aj $peci-
fikd poskytovania a ndkupu zdravotnej starostlivosti dané
najmd charakterom dojedndvania zmluvnych vztahov a regu-
ldciou.

Since the activities of Penta and Estate Consult overlapped in the
areas of providing:

e theinstitutional healthcare (IHC),

e ambulatory healthcare (AHC),

services of common diagnostic and therapeutic components
(CDand TC),

* pharmaceutical care (PC),
 occupational healthcare (OHC),

reimbursed, except OHC, mainly from the obligatory public
health insurance, whereas Penta operates also in the area of pro-
viding the obligatory public health insurance through the health
insurance company DOVERA, the Office was assessing the impact
of the concentration on competition from both horizontal and
vertical points of view.

Within the horizontal assessment, the Office investigated the
overlapping of operation of health-care facilities belonging to
Penta and Estate Consult.

Within the vertical assessment the Office investigated

e whether the particular Penta health-care facilities could
request more advantageous conditions from VSeobecnd
zdravotnd poistoviia and from health insurance compa-
ny Union, what would weaken the position of these health
insurance companies,

* whether the health insurance company DOVERA could provide
worse contractual conditions to competitors of Penta health-
care facilities and thus weakened their position in the rele-
vant market.

The Office evaluated how real the potential negative impacts
would be, hence whether it is possible that the parties to the
concentration would behave in the mentioned manner, whether
and how much they are motivated to behave in this manner and
whether such potential behaviour could have negative impact on
competition.

Within assessment of concentration the Office considered also
the specifics of provision and purchase of health care given
mainly by the nature of negotiations the contractual relations
and by regulation.
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Ustavnd zdravotnd starostlivost

V oblasti poskytovania UZS trad posudzoval prekrytie aktivit
Penty a Estate Consult a postavenie Penty po koncentrdcii

* zhladiska nemocnic ako celkov,
+ zhladiska poskytovania jednotlivyich odbornosti UZS

na priestorovych relevantnych trhoch, ktoré drad identifikoval na
zdklade analyzy migracie pacientov z prislusnych okresov vo vzta-
hu k okresom, kde sa nemocnice nadobddané Pentou nachadzaja.

V oblasti poskytovania UZS sa &innosti Penty a Estate Consult
prekryvali minimalne, a teda koncentracia nemala negativne dés-
ledky na hospodarsku sttaz z hladiska horizontdlneho posidenia.

Z hladiska vertikdlneho postdenia drad zistil, Zze Pentou nado-
bddané nemocnice by vo vztahu so zdravotnymi poistoviiami
zohravali déleZitd tilohu pri zabezpecovani UZS, aviak vzhladom
na wdavky jednotlivjch zdravotnych poistovni na UZS poskyto-
van( tymto nemocniciam, ktoré predstavovali zanedbatelnd ¢ast
ich vydavkov na zdravotnd starostlivost a zdroven vzhladom na
to, Ze nebol preukdzany vplyv koncentracie z hladiska vytlacania
konkurentov nemocnic nadobldanych Pentou, neboli identifi-
kované negativne désledky koncentrdcie v oblasti poskytovania
0ZS ani z tohto pohladu.

Ambulantnd zdravotnad starostlivost

V oblasti poskytovania AZS drad analyzoval hlavne tie odbor-
nosti, v ktorych by Penta bola po koncentracii na prislusSnom
priestorovom relevantnom trhu jedinym poskytovatelom, pricom
iSlo o niektoré odbornosti v rdmci Specializovanej AZS.

Z hladiska horizontdlneho prekrytia koncentraciou nedochddza-
lo k vyznamnejsiemu prekrytiu aktivit G¢astnikov koncentrdcie.

Vzhladom na to, Ze by Penta bola po koncentracii nevyhnutnym
partnerom pre zdravotné poistovne, Grad analyzoval koncentrd-
ciu v oblasti poskytovania AZS aj z vertikdlneho hladiska, pricom
zohladnil, Ze

* pre AZS v ramci dojedndvania podmienok medzi zdravotnymi
poistoviiami a poskytovatelmi AZS majd vacsi vplyv zdruze-
nia, asocidcie, ktoré vstupuju do rokovani o cendch a zmluv-
nych podmienkach,

* zanalyzovanych zmliv medzi zdravotnou poistoviiou DOVERA
a poskytovatelmi AZS patriacimi do ekonomickej skupiny pod-
nikatela Penta nevyplynulo zvyhodnenie poskytovatelov AZS
patriacich do ekonomickej skupiny podnikatela Penta voci
ostatnym poskytovatelom AZS zo strany zdravotnej poistovne
DOVERA,
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Institutional health care

In the area of providing IHC the Office assessed the overlapping
of activities of Penta and Estate Consult and position of Penta
after concentration

* inthe view of hospitals as a whole,
* inthe view of providing particular specializations of IHC

in the geographical relevant markets which were determined based
on analysis of patients” migration from the relevant regions to the
regions where the hospitals acquired by Penta have their seat.

In the area of IHC provision the activities of Penta and Estate
Consult overlap only minimally, thus the concentration had no
negative impacts on competition in the view of its horizontal as-
sessment.

In the view of vertical assessment, the Office found out that in
their relationship with health insurance companies the hospitals
acquired by Penta would play an important role in IHC. However,
as for the IHC expenses of individual health insurance companies
paid to the hospitals, these expenses accounted for an inconside-
rable part of their health care costs. At the same time, impact of
the concentration, in terms of exclusion of competitors of hospitals
acquired by Penta, was not proved. Therefore, negative impacts of
concentration in the area of IHC were identified, even in this view.

Ambulatory health care

In the area of providing AHC the Office analysed mainly those
specializations, where Penta would become the only provider in
the relevant geographical market after the concentration. It re-
ferred to some specializations within the specialized AHC.

In terms of horizontal overlapping the concentration did not re-
sult in more considerable overlapping of the activities of parties
to the concentration.

Since Penta would be the inevitable partner to health insurance
companies after concentration, the Office analysed concentra-
tion in the area of providing AHC in the vertical aspect and it re-
garded that

e for AHC within negotiation of terms between health insur-
ance companies and AHC providers the associations entering
the negotiations on prices and contractual condition have
greater impact,

e The analysed contracts between the health insurance com-
pany DOVERA and AHC providers belonging to the econo-
mic group of Penta did not indicate that the AHC providers
belonging to the economic group of Penta would have any



» vydavky jednotlivych zdravotnych poistovni na AZS zdravot-
nickymi zariadeniami, ktoré by Penta po koncentrdcii kon-
trolovala, predstavovali zanedbatelnd cast ich vydavkov na
zdravotnu starostlivost,

* nebol preukdzany vplyv koncentracie z hladiska vytlacania
konkurentov Penty v oblasti poskytovania AZS

a dospel k zdveru, Ze koncentrdcia v oblasti poskytovania AZS
nemd negativne dosledky ani z hladiska vertikdlneho posddenia.

Sluzby spolocnych vysetrovacich a liecebnych zloZiek

Sluzby SValZ sd nevyhnutné na poskytovanie sluzieb dstavnej
zdravotnej starostlivosti a ambulantnej zdravotnej starostlivos-
ti, napriklad na urcenie zdravotnych problémov pacienta a po-
stupu jeho liecenia. Tieto sluzby spocivajd v zbere biologickych
vzoriek, ich analyze a doruceni vysledkov poskytovatelom UZS
a AZS.

V oblasti poskytovania laboratérnych sluzieb SValZ drad iden-
tifikoval horizontdlne prekrytie aktivit Penty a Estate Consult
v odboroch biochémia, hematoldgia, mikrobiolégia, patoldgia
a genetika, avsak vzhladom na objem sluzieb SValZ, ktoré Estate
Consult poskytoval inym poskytovatelom zdravotnej starostli-
vosti ako boli nim kontrolované nemocnice, trad neidentifikoval
negativny vplyv koncentracie z hladiska jej horizontalneho po-
stdenia.

Z hladiska vertikalneho postdenia vzhladom na to, Ze vydavky
jednotlivych zdravotnych poistovni na SValZ zdravotnickym za-
riadeniam, ktoré by Penta po koncentracii kontrolovala, predsta-
vovali zanedbatelnd ¢ast ich vydavkov na zdravotn( starostlivost
a zdroven vzhladom na to, Ze nebol preukazany vplyv koncentra-
cie z hladiska vytlacania konkurentov Penty v oblasti poskyto-
vania SValZ, koncentrdcia v oblasti poskytovania SValZ nemala
negativne dosledky ani z vertikdlneho hladiska.

Lekdrenskd starostlivost

V oblasti poskytovania LS koncentrdciou dochddzalo k nevy-
znamnému horizontdlnemu prekrytiu aktivit Gcastnikov kon-
centrdcie, a teda koncentrdcia v uvedenej oblasti nemala ne-
gativny vplyv na hospoddrsku sdtaz z hladiska horizontdlneho
posldenia.

Vzhladom na to, Ze v oblasti LS ceny liekov Gplne a Ciastocne
hradenych z povinného verejného zdravotného poistenia sd re-
gulované, drad neidentifikoval negativny vplyv predmetnej kon-
centrdcie ani z vertikalneho hladiska.

advantage over the other AHC providers. Costs of individual
health insurance companies on AHC provided by health-care
facilities, which would be after concentration controlled
by Penta, represented inconsiderable part of their costs on
health care,

* no impact of concentration in terms of exclusion of Penta’s
competitors in the area of AHC was proved

and concluded that the concentration in the area of providing
AHC had no negative impacts, even in the view of its vertical as-
sessment.

Services of common diagnostic and therapeutic components

CDandTC services are inevitable to provide services of institu-
tional health care and ambulatory health care, for example, to
identify the health problems of a patient and their treatment
process. These services consist of collection of biological sam-
ples, their analysis and delivery of results to IHC and AHC pro-
viders.

In the area of laboratory services of CDandTC the Office identi-
fied horizontal overlap of Penta and Estate Consult activities in
the specialization of biochemistry, hematology, microbiology,
pathology and genetics, however, regarding the volume of ser-
vices of CDandTC that Estate Consult provided to other providers
of health care, besides the hospitals controlled by Estate Con-
sult, the Office did not identify negative impact of concentration
in the view of its horizontal assessment.

In terms of vertical assessment, regarding the fact that costs of
particular health insurance companies on CDandTC to health-care
facilities which would be controlled by Penta after concentration
represented the inconsiderable part of their costs on health care
and also regarding the fact that impact of concentration on ex-
cluding Penta rivals in the area of providing CDandTC was not
proved, the concentration in the area of providing CDandTC had
not negative impacts, even in the vertical view.

Pharmaceutical care

In the area of providing PC the concentration resulted only in
inconsiderable horizontal overlap of activities of parties to con-
centration, thus the concentration in given area did not have
negative impact on competition in the view of its horizontal as-
sessment.

Given the fact that in area of PC the prices of medicines fully and
partially reimbursed from the obligatory public health insurance
are regulated, the Office did not identify the negative impact of
the subjected concentration, even in the vertical view.
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Pracovnd zdravotnd starostlivost

Taktiez v oblasti poskytovania PZS koncentraciou dochddzalo
k nevyznamnému horizontdlnemu prekrytiu aktivit Géastnikov
koncentrdcie, a teda koncentracia v oblasti poskytovania PZS ne-
mala negativny vplyv na hospodarsku sitaz z hladiska horizon-
talneho postdenia.

Vzhladom na to, Ze poskytovanie PZS nie je hradené z povin-
ného verejného zdravotného poistenia, Grad neidentifikoval
negativny vplyv predmetnej koncentrdcie ani z vertikdlneho
hladiska.

Rozhodnutie nadobudlo pravoplatnost dia 22. 08. 2012.

Koncentracia AGROFERT HOLDING, a. s. a EURO BAKERIES HOL-
DING a. s.

Urad posudzoval koncentraciu spoé&ivajticu v nadobudnuti pria-
mej wlucnej kontroly podnikatela AGROFERT HOLDING, a. s., Pra-
ha, Ceska republika (dalej len ,AGROFERT“) nad podnikom pod-
nikatela EURO BAKERIES HOLDING a. s. Praha, Ceska republika.
V tomto pripade drad postupoval eSte podla pévodného testu,
tzv. testu dominancie a sklimal mozné vytvorenie alebo posilne-
nie dominantného postavenia s vyznamnymi negativnymi Gcin-
kami na hospodarsku sutaz.

Pri horizontdlnom postdeni sa drad zameral na analyzu relevan-
tného trhu vyroby a predaja cerstvého chleba v SR, relevantné-
ho trhu vyroby a predaja cerstvého bezného peciva v SR a rele-
vantného trhu vyroby a predaja Cerstvého ostatného sladkého
a slaného peciva v SR.

Podla zisteni a zaverov dradu v prvostupfiovom konani tato kon-
centrdcia vytvdrala dominantné postavenie podnikatela AGRO-
FERT, ktorého désledkom st vyznamné prekazky efektivnej stta-
Ze na vsetkych uvedenych trhoch.

Pri vertikdlnom postdeni skimal drad dopady transakcie na trh
v oblasti dodavok mdky, v tomto smere vsak neidentifikoval sd-
tazny problém.

Vzhladom na zdvery vo vztahu k horizontdlnemu posddeniu
trad v prvostupfiovom konani koncentrdciu zakdzal. Podnikatel
AGROFERT podal voéi rozhodnutiu dradu rozklad, avsak v priebe-
hu druhostupriového konania vzal ozndmenie koncentracie spat.
Rada dradu preto prvostupnové rozhodnutie zmenila tak, Ze ko-
nanie zastavila®.

4 Rozhodnutie Rady tradu €. 2013/ZK/R/2/002 bolo vydané 25. 01. 2013
a nadobudlo pravoplatnost 31. 01. 2013.
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Occupational health care

Also in the area of providing OHC the concentration resulted in
inconsiderable horizontal overlap of activities of parties to con-
centration, thus the concentration in the area of OHC did not
have negative impact on competition in the view of its horizontal
assessment.

Given the fact that provision of OHC is not reimbursed from the
obligatory public health insurance, the Office did not identify
negative impact of the subjected concentration, even in the ver-
tical view.

The decision came into force on 22. 08. 2012.

Concentration AGROFERT HOLDING, a. s. and EURO BAKERIES
HOLDING a. s.

The Office assessed the concentration consisting in acquisition of
direct sole control of the undertaking AGROFERT HOLDING, a. s.,
Praha, Czech Republic (hereinafter only referred to as ,AGROFERT")
over the enterprise of the undertaking EURO BAKERIES HOLDING
a. s. Praha, Czech Republic. In this case the Office proceeded pur-
suant to the former test, so-called dominance test and it examined
potential creation or strengthening of dominant position with sig-
nificant negative impacts on competition.

In horizontal assessment the Office focused on analysis of rele-
vant market of production and distribution of fresh bread in SR,
relevant market of production and distribution of fresh common
bakery products in SR and the relevant market of production and
distribution of other sweet and savoury bakery products in SR.

According to the findings and conclusions of the Office in the
first-instance proceeding, this concentration created dominant
position of the undertaking AGROFERT resulting in significant
barriers to effective competition in all mentioned markets.

In vertical assessment the Office examined the impacts of trans-
action on the market of flour distribution; however, it did not
identify the competition issue in this area.

In the light of the conclusions regarding horizontal assessment,
the Office prohibited the concentration within the first-instance
proceedings. Undertaking AGROFERT appealed against the de-
cision of the Office; however, in the course of second-instance
proceedings it withdrew the notification of concentration.
Hence, the Council of the Office changed the first-instance deci-
sion and it terminated the proceeding“.

4 Decision of the Council of the Office No. 2013/ZK/R/2/002 was issued on
25.01. 2013 and it came into force on 31. 01. 2013.



Koncentracia laboratérnych sluzieb spolocnych vysetrovacich
a liecebnych zloziek

Urad schvalil koncentraciu podnikatelov, ktori poskytujd labo-
ratérne sluzby spolocnych vysetrovacich a liecebnych zloziek.
ISlo o ziskanie spolocnej kontroly fyzickych oséb - podnikatelov
MUDr. Radoslav Barddn, Dr. Med. Hans Jakob Limbach a MUDr.
Juraj Hanzen nad podnikom podnikatelov HPL spol. s r.0., Brati-
slava (dalej ako ,HPL").

Cielova spolocnost HPL posobi v oblasti poskytovania labo-
ratérnych sluzieb spolocnych vysetrovacich a liecebnych zloZiek
(dalej ako ,SValz”), konkrétne poskytuje diagnostické vysetre-
nia v odboroch mikrobiolégia, klinickd biochémia, hematolégia
a transfuziolégia, klinickd imunoldgia a alergiolégia.

Prvé dve menované fyzické osoby kontroluji spolocnosti ME-
DIREX Group (dalej ako ,MEDIREX Group”), ktord rovnako posky-
tuje sluzby SValZ, konkrétne laboratdérne vysetrenia v odboroch
klinicka biochémia, hematoldgia a transfuzioldgia, klinicka imu-
noldgia a alergoldgia a lekarska genetika.

Sluzby SValZ sid nevyhnutné na poskytovanie sluzieb dstavnej
zdravotnej starostlivosti (dalej ako ,UZS”) a ambulantnej zdra-
votnej starostlivosti (dalej ako ,AZS”), napriklad na urcenie
zdravotnych problémov pacienta a postupu jeho liecenia. Tieto
sluzby spocivajl v zbere biologickych vzoriek, ich analyze a doru-
¢enf wsledkov poskytovatelom UZS a AZS.

Podstatna cast poskytnutych sluzieb SValZ sa uhradza z povin-
ného zdravotného poistenia zdravotnymi poistoviami, s ktorymi
poskytovatelia SValZ dohaduju cenové podmienky.

Urad posudzoval skutocnost, 7e v désledku koncentracie si labo-
ratéria HPL a MEDIREX nebudd vzajomne konkurovat, preto po-
sudzoval ich spolocné postavenie pri poskytovani sluzieb SValZ.
Pritom vychddzal okrem iného aj z vyjadreni zdravotnych pois-
tovni ako nakupcov laboratérnych sluzieb, z vyjadreni dalSich
poskytovatelov sluzieb SValZ a zastupcu objednavatelov tychto
sluzieb.

Na Gzemi SR posobili viaceri poskytovatelia laboratérnych slu-
Zieb SValZ. Sa nimi napr. spolocnosti patriace do ekonomickej
skupiny Mid Europa Partners (v ¢ase vydania predmetného roz-
hodnutia v ramci ekonomickej skupiny Penta, dalej v texte uva-
dzany sticasny stav), MEDIREX Group, HPL, KLINICKA BIOCHEMIA
a synlab slovakia s viacerymi laboratériami a teda SirSou tzem-
nou posobnostou v ramci SR a viaceri lokalne pésobiaci poskyto-
vatelia tychto sluzieb.

Urad posudzoval transakciu v dvoch rovinach. Jednak skimal jej
dopady na sitazné podmienky pre kazdi z jednotlivych odbor-
nosti, ktord majd v ramci sluzieb SValZ subjekty MEDIREX Group
a HPL vo svojom portféliu a jednak postdil dopady koncentracie

Concentration of laboratory services of common diagnostic
and therapeutic components

The Office approved the concentration of undertakings providing
the laboratory services of common diagnostic and therapeutic
components. Concentration consisted in acquisition of joint con-
trol by the natural persons - enterprisers MUDr. Radoslav Barddn,
Dr. Med. Hans Jakob Limbach and MUDr. Juraj Hanzen over the en-
terprise of the undertaking HPL spol.s r.o., Bratislava (hereinafter
referred to as ,HPL®).

Target company HPL operates in the area of providing laborato-
ry services of common diagnostic and therapeutic components
(hereinafter referred to as “CDandTC”), particularly it provides
diagnostic examinations in the specializations of microbiology,
clinical biochemistry, hematology and transfusiology, clinical
immunology and allergology.

First two mentioned natural persons control the company MEDI-
REX Group (hereinafter referred to as ,MEDIREX Group”), which
also provides services CDandTC, particularly laboratory examina-
tions in the specializations of clinical biochemistry, hematology
and transfusiology, clinical immunology and allergology and
medical genetics.

CDandTC services are inevitable to provide services of institu-
tional health care (hereinafter referred to as “IHC") and ambula-
tory health care (hereinafter referred to as “AHC”), for example
to identify the health problems of patient and their treatment
process. These services consist in collection of biological sam-
ples, their analysis and delivery of results to IHC and AHC pro-
viders.

Essential part of provided CDandTC services is reimbursed from
the obligatory public health insurance by the health insurance
companies with which the CDandTC providers bargain for the
price conditions.

The Office assessed the fact that after concentration the laborato-
ries of HPL and MEDIREX will not compete with each other, hence it
assessed their common position in providing services of CDandTC.
Inter alia, the Office’s assessment was also based on statements
of the health insurance companies as customers of laboratory
services, statements of other providers of CDandTC services and
statement of representative these services customers.

More providers of CDandTC services were active in the territory
of SR. There were for example companies belonging to the eco-
nomic group Mid Europa Partners (in the time of issuing the sub-
mitted decision within the economic group of Penta, further the
text provides the current status), MEDIREX Group, HPL, KLINICKA
BIOCHEMIA and synlabs Slovakia with more laboratories and also
with wider territorial scope within SR and more locally acting
providers of these services.
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z hladiska celkovej zmeny Struktiry trhu poskytovania sluzieb
SValZ.

Vychddzajic z prieskumu dradu a berlc do dvahy vyjadrenia
zdravotnych poistovni ohladne vplyvu koncentrdcie na nakup la-
boratérnych sluzieb SValZ v odbornosti biochémia a v odbornos-
ti hematoldgia a vyjadrenia poskytovatelov tychto sluZieb ohlad-
ne dosledkov koncentracie trad dospel k zaveru, Ze koncentracia
nevytvara alebo neposiliiuje dominantné postavenie, ktorého
dosledkom sd vyznamné prekazky efektivnej hospodarskej sita-
Ze. Laboratéria HPL a MEDIREX Group budd po koncentrdcii pri
poskytovani laboratérnych sluzieb v ramci danych odbornosti
nadalej vystaveni hospodadrskej sitazi zo strany konkurentov.

Vzhladom na to, Ze spolo¢nosti MEDIREX Group v odbornosti
mikrobiolégia nepdsobili a nejednalo sa ani o potencidlnych
konkurentov HPL, dalej vzhladom na to, Ze HPL nepdsobil v od-
bornosti patoldgia a genetika a nejednalo sa ani o potencialne-
ho konkurenta spolo¢nosti MEDIREX Group a vzhladom na to,
Ze prekrytie aktivit koncentrujdcich sa podnikatelov v odbor-
nosti imunolégia a alergolégia bolo minimalne, Grad dospel
k zaveru, Ze koncentrdcia rovnako nevytvara alebo neposiliuje
dominantné postavenie v predmetnych odbornostiach, ktoré
by mohlo narusit efektivnu hospodarsku sttaz v uvedenych od-
bornostiach.

Pri celkovom postdeni drad zistil, Ze koncentracia vytvara
Struktiru s dvoma najvacsimi poskytovatelmi sluzieb SValZ -
laboratdrid MEDIREX a HPL a laboratérida Mid Europa Partners
(dalej ako ,MEP”). Urad preto zvazoval, & koncentrécia zmeni
charakter hospodarskej sttaze tak, ze déjde k zostdladenému
postupu poskytovatelov sluzieb SValZ napriklad za tGcelom
udrzania vyssich cien, delenia si zakaznikov ¢i geografickych
lzemi. Z vyjadreni zdravotnych poistovni ani dalSich oslove-
nych subjektov nevyplynula existencia koordinacie poskyto-
vatelov SValZ pred koncentraciou. Nebol teda dovod zvazovat
& sa koncentraciou ich koordinacia posilni. Urad taktie7 ska-
mal, ¢i by koncentrdcia mohla viest ku vzniku kolektivnej do-
minancie, v ramci coho posudzoval aj podmienky na jej dlho-
dobé udrzanie. Najmd vzhladom na skutocnost, Ze Struktdru
trhu vytvdraji hlavne zdravotné poistovne svojou kontrak-
tacnou politikou, sa pri zachovani existujdcich podmienok
nakupu sluzieb SValZ nepotvrdila moznost vzniku kolektivnej
dominancie.

Urad teda dospel k zaveru, ze koncentracia pri zachovanf existu-
jucich podmienok nakupu laboratérnych sluzieb SValZ nevytvara
a ani neposiliuje kolektivne dominantné postavenie laboratérii
MEDIREX Group s HPL a laboratérii MEP, ktorého dosledkom su
vyznamné prekdzky efektivnej hospodarskej sitaze na relevan-
tnom trhu.

Tento pripad bol poslednym z pripadov, kedy trad posudzoval
koncentraciu podla tzv. testu dominancie, t. j. skdmal mozné
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The Office assessed the transaction at two levels. Partly, it exam-
ined its impacts on competition conditions for each of the par-
ticular specializations, which are in portfolio of MEDIREX Group
and HPL within the CDandTC services and partly it assessed the
impacts of concentration in the view of total change of market
structure of CDandTC services provision.

Based on the Office’s survey and considering the statements of
the health insurance companies on impact of concentration on
purchase of laboratory CDandTC services in the specialization
of biochemistry and in specialization of hematology and state-
ments of these services’ providers on consequences of the con-
centration, the Office concluded that the concentration would
not create or strengthen the dominant position resulting in sig-
nificant barriers to effective competition. After concentration
the laboratories of HPL and MEDIREX Group will remain exposed
to competition in providing laboratory services within the given
specializations.

Given that the companies of MEDIREX Group did not act in the
specialization of microbiology and they were not the potential
competitors of HPL, further, given that HPL did not act in the
specializations of pathology and genetics and it was not the po-
tential competitor of companies MEDIREX Group and regarding
the fact that overlap of the activities of merging undertakings in
the specializations of immunology and allergology was minimal,
the Office concluded that the concentration would not create or
strengthen the dominant position in the subjected specializa-
tions which might result in infringement of the effective compe-
tition in the mentioned specializations.

Within the total assessment the Office determined that the con-
centration would create the structure with the two biggest pro-
viders of CDandTC services - laboratories of MEDIREX and HPL
and laboratories of Mid Europa Partners (hereinafter referred
to as ,MEP”). Therefore, the Office contemplated whether the
concentration would change the nature of competition so that
the providers of CDandTC services would establish a concerted
practice, for example in order to retain the higher prices, allo-
cation of customers or geographical territories. Statements of
the health insurance companies and other addressed subjects
did not prove the existence of coordination of CDandTC providers
prior to concentration. Hence, there was no reason to consider
whether the concentration would strengthen their coordination.
The Office also examined whether the concentration might lead
to creation of collective dominance and it also assessed the con-
ditions for its long-term maintenance. The possibility of creating
the collective dominance was not proved, in case, the existed
conditions of purchase of CDandTC services would be maintained,
mainly regarding the fact that the market structure is created by
the health insurance companies and their contractual policy.

Thus the Office concluded that if the existed conditions of pur-
chase of laboratory CDandTC services would remain unchanged,



vytvorenie alebo posilnenie dominantného postavenia s vyznam-
nymi negativnymi Gc¢inkami na hospoddrsku sitaz. Vzhladom na
to, ze nebol preukdzany vznik alebo posilnenie individualneho
dominantného postavenia a ani vznik alebo posilnenie kolektiv-
neho dominantného postavenia, ktorych désledkom by boli vy-
znamné prekazky efektivnej sdtaze, drad koncentraciu schvalil.

Rozhodnutie nadobudlo pravoplatnost dna 17. 12. 2012.

the concentration would neither create nor strengthen the col-
lective dominant position of laboratories of MEDIREX Group with
HPL and laboratories of MEP, resulting in significant barriers to
effective competition in the relevant market.

This was the last case of concentration assessed according to the
so-called dominance test; it means the Office examined the po-
tential creation or strengthening of the dominant position with
the significant negative impacts on competition. As neither the
creation or strengthening of the individual dominant position,
nor the creation or strengthening of collective dominant posi-
tion resulting in significant barriers to effective competition was
proved, the Office approved the concentration.

The decision came into force on 17. 12. 2012.

/2012

VYROCNA SPRAVA ANNUAL REPORT

33



DRUHOSTUPNOVE
KONANIA

SECOND-INSTANCE
PROCEEDINGS

/2012

VYROCNA SPRAVA ANNUAL REPORT



Voci prvostupiovému rozhodnutiu maji dcastnici konania moz-
nost podat rozklad. O rozklade rozhoduje Rada dradu. Rada dra-
du preveri postup prvostupniového orgdnu, zaoberd sa namiet-
kami a v pripade potreby doplni dokazovanie. Rada dradu moze
rozhodnutie prvého stupna potvrdit, zmenit, zrusit a vratit vec
prvostupriovému organu na dalSie konanie, ¢i zastavit konanie
z procesnych dévodov.

Rada dradu je kolektivny rozhodovaci orgdn, ktory md 7 ¢le-
nov, z toho 5 externych expertov. V roku 2012 boli clenmi
Rady dradu predseda dradu Tibor Menyhart, podpredsednicka
Gradu Daniela Zemanovicova do 30. 04. 2012, od 16. 07. 2012
podpredseda Gradu Radoslav Toth, dalej Peter Kriska, Katari-
na Kalesnd, Eleonéra Fendekovd, Karol Morvay a Martin Labaj.

Celkovo druhostupnovy orgdn vydal 8 rozhodnuti, ktorymi bolo
ukoncené druhostupriové konanie.

PREHLAD AKTIVIT URADU V RAMCI DRUHOSTUPNOVYCH KONA-
NIV ROKU 2012

Rozhodnutia (potvrdené prvostupiiové
rozhodnutia)
Decisions
(upheld first-instance decisions)

Rozhodnutia
Decisions

Vybrané pripady rieSené v roku 2012
ZSE Distribdcia

Rada dradu zamietla rozklad podnikatela ZSE Distribdcia, a. s.,
Bratislava (dalej len ,ZSE - D*) a potvrdila rozhodnutie dradu
z 28. 12. 2011 o zneuziti dominantného postavenia podnika-
telom ZSE - D. K zneuzitiu dochadzalo priamym vynucovanim
neprimeranych cien, a to G¢tovanim neprimerane vysokého po-
platku za vykonanie nadstandardného odpoctu registrov elektro-
mera v ¢ase od 01. 04. 2008 do 31. 03. 2010 v sume 27,559 EUR
bez DPH, resp. 27,31 EUR bez DPH. Poplatok ZSE - D dctovala
novému dodavatelovi elektrickej energie v pripade, ak odbera-
tel chcel zmenit doddvatela elektriny. Bola to platba za zistenie
spotreby elektriny k urcitému datumu mimo obdobia vykonava-
nia Standardného odpoctu.

Pre zistenie ¢i ide o neprimerané ceny, drad porovnal poplatky
uplatiované ZSE - D v Case a tiez s identickymi poplatkami uplat-
fovanymi ostatnymi regiondlnymi prevadzkovatelmi distribuc-
nych sdstav (dalej len ,PDS”).

Rozhodnutia
(zmena prvostupiiového rozhodnutia)
Decisions
(change of first-instance decisions)

The parties to the proceedings can lodge an appeal against the
first-instance decision. The Council of the Office decides on
the lodged appeals. Council of the Office reviews the procedure
of the first-instance body, deals with objections and complete
evidence if necessary. The Council of the Office may uphold,
change, annul the first-instance decision and return the matter
to the first-instance body for further proceedings or stop the
proceedings for procedural reasons.

The Council of the Office is a collective decision-making body
composed of 7 members, out of which 5 are external experts. In
2012 members of the Council of the Office were Tibor Menyhart,
Chairman of the Office, Daniela Zemanovicova, Deputy Chair-
woman of the Office till 30. 04. 2012, Radoslav Téth, Deputy
Chairman of the Office since 16. 07. 2012, Peter KriSka, Katarina
Kalesna, Eleonéra Fendekovd, Karol Morvay and Martin Lébaj.

The second-instance bodyissued 8 decisions by which the second-
-instance proceedings were completed.

OVERVIEW OF THE OFFICE'S ACTIVITIES IN THE SECOND-
INSTANCE PROCEEDINGS IN 2012
Rozhodnutia (zrusenie rozhodnutia a vratenie

na opdtovné konanie prvému stupiiu)
Decisions

(annulled decisions and returned to the
first-instance body for the repeated proceedings)

Selected cases dealt with in 2012
ZSE Distribdcia

Council of the Office dismissed the appeal of ZSE Distribdcia,
a. s., Bratislava (hereinafter referred to as ,ZSE - D*) and ap-
proved the decision of the Office of 28. 12. 2011 on abuse of
a dominant position by the undertaking ZSE - D. Abuse occurred
in the form of direct enforcement of excessive prices, namely by
charging excessively high fee for conducting of above standard
reading of electric meter in the period since 01. 04. 2008 till
31. 03. 2010 in the amount of EUR 27,559 without VAT or EUR
27,310 without VAT. ZSE - D charged the fee to a new supplier of
electricity if the consumer wanted to change the supplier. It was
the payment for determination of electricity consumption to the
date beyond the period of usual conduction of standard reading.

In order to determine whether the prices were excessive the Of-
fice compared the fees charged by ZSE - D in time and also com-
pared them with identical fees charged by other regional distri-
bution system operators (hereinafter referred to as “DS0”).
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Rada dradu konstatovala, Ze Gctovany poplatok bol do 31. 03.
2010 v neprimeranej vyske a nasledne doslo ku skokovej zmene,
kedy ZSE - D dokazala poskytovat uveden( sluzbu za vyrazne niz-
Siu cenu. Cenu 10,47 EUR povazoval trad za najviac zodpoveda-
jlcu efektivnym nakladom. Vychadzal pritom zo skutocnosti, Ze
tdto cenu stanovila ZSE - D, t. j. za tdto sumu vedela redlne za-
bezpecit nadstandardny odpocet registrov elektromera. Sicasne
sa poplatok v tejto vyske viac priblizuje aj poplatku ostatnych
regiondlnych PDS.

Aj z porovnania s cenami ostatnych regiondlnych PDS vyplynu-
lo, Ze cena ZSE - D bola podstatne vyssia (o 148 % vyssia ako
cena spolocnosti Stredoslovenska energetika-Distribdcia, a. s.
a 0 103 % vyssia ako cena Vychodoslovenskej distribucnej, a. s.).
Pritom neboli preukdzané objektivne skutocnosti, ktoré by odo-
vodnovali tento rozdiel v cendch za poskytovanie identickej sluz-
by nadstandardného odpoctu registrov elektromera jednotlivymi
regiondlnymi PDS.

Rada dradu zddraznila, Ze neprimerané ceny sa povazujd za tzv.
vykoristovacie zneuzitie, kedy dominant vyuZzije svoje postavenie
na trhu a Gctuje ceny, ktoré by v sitaznom prostredi aplikovat
nemohol. Zdroven Grad upozornil, Ze adresdtmi neprimeranych
cien boli alternativni dodavatelia v novo-liberalizovanom sek-
tore dodavok elektriny do domdcnosti a neprimerané ceny mohli
predstavovat bariéry vstupu na trh. Rada dradu potvrdila poku-
tu za neodévodnene Gctovany poplatok vo vyske 150 000 EUR.
Tato suma predstavuje 0,032 % z celkového obratu podnikatela
ZSE - D za rok 2010.

Rozhodnutie nadobudlo pravoplatnost dia 06. 07. 2012.
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The Council of the Office stated that the fee charged till
31. 03. 2010 was excessive and consequently a significant
change occurred when ZSE - D managed to provide the men-
tioned service at significantly lower price. The Office considered
the price EUR 10,47 as corresponding most to the effective costs.
It was based on fact that ZSE - D itself set this price, it means it
could indeed ensure the above standard reading of electric meter
at this price. At the same time this fee is closer to the fee of other
regional DSO.

Also the comparison with other regional DSO proved that
ZSE - D price was substantially higher (by 148 % higher than
the price of company Stredoslovenskd energetika-Distribdcia,
a. s. and by 103 % higher than the price of Vychodoslovenska
distribucna, a. s.). The objective facts which would ground this
difference in prices for providing the identical service of above
standard reading of electric meter by the particular regional DSO
were not proved.

The Council of the Office emphasized that the excessive prices
are considered exploiting abuse when the dominant abuses its
position in the market and charges the prices which could not be
applied in competitive environment. At the same time the Office
warned that the addresses of excessive prices were alternative
suppliers in newly liberalized sector of electricity supplies to
households and the excessive prices could constitute barriers to
entry the market. The Council of the Office confirmed the fine for
the unreasonably charged fee in the amount of EUR 150 000. This
sum represented 0,032 % of the total turnover of undertaking
ZSE-Din 2010.

The decision came into force on 06. 07. 2012.
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Rozhodnutia Rady Gradu nadobudnd pravoplatnost po dorucent
lcastnikom konania. Ak md podnikatel namietky voci rozhodnu-
tiu Rady dradu, méze podat Zalobu na Krajsky sid v Bratislave
a voéi rozsudku krajského sidu podat odvolanie na Najvyssi std
Slovenskej republiky.

V roku 2012 stdy rozhodli v deviatich pripadoch. Z toho v Styroch
pripadoch rozhodol KS BA a v piatich NS SR.

Vybrané pripady rieSené sidmi v roku 2012
NS SR potvrdil rozhodnutie tradu o pokute pre ZS Cargo, a. s.

V jdli 2006 Grad rozhodol, e Zelezniénd spolocnost Bratisla-
va, a. s., a neskdr jej pravny nastupca Zelezni¢na spoloénost
Cargo Slovakia, a. s., Bratislava (dalej len ,ZS Cargo”) zneuZi-
la v obdobi 2004 - 2005 svoje dominantné postavenie pod-
la cl. 82 Zmluvy a podla § 8 ods. 2 zdkona ¢.136/2001 Z. z.
o ochrane hospodarskej sdtaze. Za vyssie uvedené konanie
ulozil spolo¢nosti ZS Cargo pokutu vo vyske 75 000 000 Sk
(2 4895 44 EUR).

Podla dradu konanie ZS Cargo spoéivajiice vo vypoveda-
ni Dohdd o cene so zasielatelskymi spolo¢nostami zabez-
pecujdcimi ndkladnl Zelezni¢nl prepravu pre spolocnost
Holcim (Slovensko), a. s. (dalej len ,Holcim”) malo za
nasledok, Ze spolocnost Holcim bola ndtend ukoncit spo-
luprdcu s dopravcom LTE Logistik (dalej len ,LTE”) a Trans-
port Slovakia, s. r. o. Tymto konanim prislo k vyldceniu
podnikatela LTE z relevantného trhu poskytovania sluzby
Zeleznicnej nakladnej prepravy velkého objemu cementu
na zeleznicnej trati Rohoznik - Devinska Nova Ves, Stdtna
hranica. Dovodom konania ZS Cargo bola skutoénost, ze
prepravca Holcim uzavrel dohodu s konkurenénou spoloc-
nostou LTE o zabezpecovani Zelezni¢nej prepravy cementu
na trati Rohoznik - Devinska Nova Ves, Stdtna hranica, kto-
ri predtym zabezpecovala prostrednictvom zasielatelskej
spolocénosti ZS Cargo sama. Konanie ZS Cargo prebiehalo na
novo-liberalizovanom trhu, kde pozitivny vplyv liberaliza-
cie na zvySenie konkurencie este nebol citelny a znamena-
lo velmi rychly zdsah voci vstupujicemu konkurentovi LTE.
Posudzovana praktika ZS Cargo bola v plnej miere imple-
mentovand do praxe a dopravca LTE bol vyliceny z dotknu-
tého trhu.

Voéi rozhodnutiu tradu podala ZS Cargo rozklad. Rada tradu
v decembri 2006 prvostupnové rozhodnutie tGradu potvrdila.
Nasledovala 7aloba ZS Cargo vo&i PMU SR. Krajsky sid v Bra-
tislave dospel k zdveru, ze drad mal dévod uloZit sankciu,
avsak pokuta bola podla sidu neprimerane vysokd. Krajsky
sid zmenil rozhodnutie Rady Gradu o vyske sankcie, ktord
vyrazne znizil na 9 000 000 Sk (298 745 EUR). Dovodom pre
znizenie pokuty bola okrem iného skutocnost, Ze sankcia

Decisions of the Council of the Office enter into force when de-
livered to the parties to the proceedings. If an undertaking has
objections against a decisionof the Council of the Office, it can
bring an action to the Regional Court in Bratislava and lodge an
appeal against the judgement of the regional court to the Su-
preme Court of the Slovak Republic.

In 2012 the courts decided in 9 cases, of which 4 cases were de-
cided by the Regional Court in Bratislava and 5 cases by the Su-
preme Court of the Slovak Republic.

Selected cases dealt with by courts in 2012

SC SR upheld the decision of the Office on fine imposed to
S Cargo, a. s.

In July 2006 the Office decided that Zelezniénd spoloénost
Bratislava, a. s., and later its legal successor Zelezni¢na spoloénost
Cargo Slovakia, a. s., Bratislava (hereinafter referred to as S
Cargo”) in period from 2004 to 2005 abused its dominant position
pursuant to the Article 82 of EC Treaty and pursuant to the article
8, par. 2 of the Act No. 136/2001 Coll. on Protection of Competi-
tion. For the above mentioned conduct the company ZS Cargo was
imposed a fine in the amount of SKK 75 000 000 (EUR 2 489 544).

In the Office’s view the conduct of ZS Cargo consisted in with-
drawal from the Agreements on Prices with trucking companies
managing the cargo transport for company Holcim (Slovensko),
a. s.(hereinafter referred to as “Holcim”) caused that the com-
pany Holcim was forced to terminate the cooperation with car-
rier LTE Logistik (hereinafter referred to as ,LTE”) and Transport
Slovakia, s. r. 0. Such conduct resulted in exclusion of undertak-
ing LTE from the relevant market of providing services of cargo
transportation of large volumes of cement at the railway line
Rohoznik — Devinska Nova Ves, state boarder. Reason of ZS Car-
go’s conduct was the fact that carrier Holcim concluded contract
on managing the cargo transport of cement at railway line Ro-
hoznik — Devinska Nova Ves, state border, with a competitor LTE.
Formerly was this service ensured by 7S Cargo itself, through its
trucking company. Conduct of ZS Cargo occurred in newly liberal-
ized market where the positive impact of liberalization on higher
competition has not been appreciable so far and it constituted
very quick intervention against the entering of a competitor LTE.
Assessed practice of ZS Cargo was fully implemented and the car-
rier LTE was excluded from the concerned market.

7S Cargo lodged an appeal against the decision of the Office.
In December 2006 the Council of the Office upheld the first-in-
stance decision of the Office. The action by ZS Cargo against AMO
SR followed. The Regional Court in Bratislava concluded that
the Office had reason to impose a sanction, however, accord-
ing to the court, the fine was excessively high. Regional court
changed the decision of the Council of the Office on the amount
of sanction and it reduced it significantly up to SKK 9 000 000
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bola ukladana ekonomickému nastupcovi spolocnosti, ktord
sitazné pravidla porusila.

Proti rozsudku KS BA sa drad odvolal a argumentoval, Ze uloZe-
nie takejto nizkej sankcie za zavazné porusenie sitaznych pra-
vidiel, s ktorymi sa std stotozZnil, znamend, ze sankcia nesplni
zakladnd funkciu spocivajlcu v represii, ako aj individudlnej
a generélnej prevencii. Urad poukazoval aj na konstantnd judi-
katdru eurépskych sidov k otdzkam ekonomického nastupnic-
tva.

V konani pred NS SR Eurépska komisia vyuzila institdt amicus
curiae podla ¢l. 15 (3) Nariadenia 1/2003 a pisomne sa vy-
jadrila k institdtu ekonomického ndstupnictva a k efektivnosti
ukladanych pokit v takychto pripadoch. V oktébri 2010 NS SR
zmenil rozsudok KS BA tak, 7e zalobu ZS Cargo vo&i PMU SR
zamietol.

Ucastnik konania podal staznost na Ustavny std SR. Vzhla-
dom na procesné pochybenie NS SR pri vyhlasovani rozsud-
ku, Ustavny sid SR konstatoval porusenie zakladnych prév
Zalobcu.

V janudri 2012 NS SR opdtovne vyhldsil rozsudok, ktorym
zmenil rozsudok KS BA tak, Ze zalobu ZS Cargo voci PMU SR
zamietol.

NS SR potvrdil spravnost rozhodnutia tiradu v pripade Zeleznic
Slovenskej republiky

NS SR potvrdil rozsudok KS BA, ktory v méji 2011 zalobu Zeleznic
Slovenskej republiky (dalej len ,ZSR*) zamietol.

Zalobou sa ZSR domdhali preskdmania zdkonnosti rozhodnu-
tia dradu z roku 2007, (ktorym bolo zmenené rozhodnutie dra-
du z augusta 2005), ktorym (rad pokutoval ZSR za zneuZivanie
dominantného postavenia formou diskrimindcie v obdobi od
01. 05. 2001 do 31. 12. 2001. Urad ulozil ZSR pokutu vo wyske
11100 000 Sk (368 452 EUR).

Diskrimindcia spocivala v uplatiovani rozdielnych podmie-
nok pri zhodnom alebo porovnatelnom plneni voci jednotli-
vym podnikatelom. ZSR dojednavali individualne provizie so
Styrmi vybranymi zasielatelskymi spolocnostami - Express,
Express Slovakia, PROXAR a NAKURAIL AG, ¢im ich zvyhodnili
voci ostatnym odberatelom. Zaroven znevyhodiovali Styroch
vybranych podnikatelov navzajom vocCi sebe, kedZe cenové
zvyhodnenia boli v odlidnej vyske, ¢o ZSR nevedeli objektivne
zdovodnit.

KedZe zvyhodnovanie prebiehalo pocas Gcinnosti dvoch zdko-
nov o ochrane hospodarskej sttaze, pravne vztahy vzniknuté
od 27. 01. 1994 do 30. 04. 2001 trad v rozhodnuti z roku 2007
posudzoval podla zdkona €. 188/1994 a pravne vztahy vzniknu-
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(EUR 298 745). Among others, the fact that the sanction was im-
posed to economic successor of the company which has infringed
the rules was the reason to reduce the fine.

The Office lodged an appeal against the judgement of RC BA and it
argued that such a low sanction for serious infringement of com-
petition rules, which the Office approved, means that sanction
would not meet the essential function of repression, as well as
in individual and general prevention. The Office also referred to
settled case law of the European courts on the issue of economic
succession.

In the proceedings at SC SR the European Commission used the
concept of amicus curiae pursuant to the article 15 (3) of the
Regulation 1/2003 and it passed its comments on concept of
economic succession and on efficiency of imposed fines in simi-
lar cases. In October 2010 SC SR changed the judgement of RC BA
and it dismissed the action of ZS Cargo against AMO SR.

Party to the proceedings filed a complaint to the Constitutional
Court of the Slovak Republic. Regarding the procedural error of
SC SR when the judgement was announced, the Constitutional
Court of the Slovak Republic stated the violation of the plaintiff’s
fundamental rights.

In January 2012 SC SR repeatedly pronounced the judgement by
which it changed the judgement of RC BA and it dismissed the
action of ZS Cargo against AMO SR.

SC SR upheld the correctness of the Office’s decision in the
matter of Zeleznice Slovenskej republiky

SC SR upheld the judgement of RC BA which in May 2011 dis-
missed the action of Zeleznice Slovenskej republiky (hereinafter
referred to as ,ZSR").

By the action ZSR demanded on examination of the legality of
the Office’s decisions of 2007 (by which the decision of the Of-
fice of August 2005 was changed) by which the Office sanctioned
ZSR for abuse of a dominant position in the form of discrimina-
tion in the period since 01. 05. 2001 till 31. 12. 2001. ZSR was
imposed a fine in the amount of SKK 11 100 000(EUR 368 452).

Discrimination was based on application of different conditions
foridentical or comparable performance with respect to the indi-
vidual undertakings. ZSR bargained individual commissions with
four trucking companies - Express, Express Slovakia, PROXAR and
NAKURALL AG, thus they were advantaged over other customers.
At the same time they disadvantaged four selected undertakings
against each other, since the price advantages were in the differ-
ent amount and ZSR was not able to justify it objectively.

Since the advantaging took place during the effectiveness of two
acts on protection of competition, in decision of 2007 the Office



té od 01. 05. 2001 do 31. 12. 2001 - podla zakona ¢. 136/2001.
V roku 2007 Rada tradu rozhodla, Ze sankciu je mozné ulozit
iba za protiprdvne konanie, ku ktorému dochadzalo v obdobf od
01.05. 2001 do 31. 12. 2001, t. j. za 8 mesiacov.

KS BA v rozsudku uviedol, Ze drad spravne postdil konanie, kto-
ré sa udialo pocas lGcinnosti dvoch zakonov a spravne zohladnil
dlzku a zavaznost protisitazného konania pri vypocte novej
pokuty. Stotoznil sa so spésobom hodnotenia protistitazného
konania aj jeho skutocného dopadu na trh, ktory sa prejavil na
celom tizem{ Slovenska, kde mali ZSR v tom obdobi monopolné
postavenie. KS BA konstatoval, Ze trad neprekrocil maximalny
limit a reSpektoval zasadu rovnakého zaobchadzania pri stano-
veni pokit.

Proti rozsudku KS BA sa ZSR odvolali argumentujlic, ze Zeleznié-
na nakladna doprava bola medzicasom prevedend na novovznik-
nutd Zelezniénd spoloénost. NS SR viak konstatoval, Ze dohody
o spoluprdci, na zaklade ktorych dochddzalo k uplatiovaniu roz-
dielnych podmienok voci jednotlivym podnikatelom, uzatvarali
ZSR, ktoré existujli aj v stcasnosti, a preto NS SR nevidi dévod
aplikaciou testu ekonomickej kontinuity skimat zodpovednost
iného subjektu. NS SR preskimal napadnuty rozsudok a dospel
k zéveru, e odvolanie ZSR nie je dévodné.

Kartel bank - predlozenie prejudicialnej otazky Stidnemu dvo-

ru Eurépskej tinie Najvyssim sidom SR

Vo februdri 2012 NS SR predlozil SGdnemu dvoru Eurépskej
Gnie ndvrh na prejudicidlne konanie vo veci vykladu ¢l. 101
Zmluvy o fungovani Eurépskej tnie (dalej len ,Zmluvy”)
(C-68/12).

Ide o pripad, kde trad v roku 2009 posudzoval dohodu obme-
dzujlcu sitaz medzi troma bankami. Podla dradu protipravne
konanie bdnk spocivalo v tom, Ze sa dohodli na vypovedani
a neuzatvoreni novych zmliv o beznych Gctoch spolocnosti
AKCENTA CZ, a. s.. Cielom dohody bolo podla dradu vylicenie
spolocnosti AKCENTA CZ, a. s. z trhu bezhotovostnych devizo-
vych operdcii, kde pdsobila ako konkurent bank. Banky v ko-
nani argumentovali, Ze spoloc¢nost AKCENTA CZ, a. s. pdsobila
na slovenskom trhu nelegdlne bez licencie Ndrodnej banky
Slovenska.

V septembri 2010 KS BA preskiimaval rozhodnutie Gradu
v ramci troch samostatnych konani a rozhodnutie dradu
zrusil. Urad sa odvolal na NS SR. V konani tykajicom sa
Slovenskej sporitelne sa NS SR rozhodol konanie prerusit
a predlozit Sidnemu dvoru Styri otdzky tykajtce sa vykladu
¢l. 101 Zmluvy.

Tri z otazok sa tykali postdenia, €i je pri aplikdcii ¢l. 101 Zmluvy
relevantné, zZe sutazitel (podnikatel) dotknuty kartelovou do-
hodou inych sdtazitelov (podnikatelov) pdsobi na relevantnom

assessed the legal relations established since 27. 01. 1994 till
30. 04. 2001 pursuant to the Act No. 188/1994 and legal relation
established since 01. 05. 2001 till 31. 12. 2001 - pursuant to the
Act No. 136/2001. In 2007 the Council of the Office decided that
the sanction could be imposed only for illegal conduct which was
taking place in the period since 01. 05. 2001 till 31. 12. 2001, it
means for 8 months.

In its judgement RC BA stated that the Office assessed the con-
duct taking place during the effectiveness of two acts correctly
and it has also correctly regarded the duration and gravidity of
the anticompetitive conduct in calculation of new fine. The court
approved the assessment of anticompetitive conduct and its real
impact on the market which could be apparent all around Slo-
vakia where ZSR held the dominant position at that time. RC BA
stated that the Office did not exceed the maximum limit and re-
spected the principle of equal treatment in setting fines.

SR lodged an appeal against the judgement of RC BA and ar-
gued that cargo transport was meanwhile transferred to a newly
established Zelezniéna spolocnost. However, SC SR stated that
Agreements on Cooperation, based on which the application of
different conditions with respect to individual undertakings took
place were concluded by ZSR which still exists, thus SC SR sees
no reason to examine the responsibility of another subject by
the application of economic continuity test. SC SR examined the
judgement under appeal and concluded that appeal of ZSR is not
justified.

Bank cartel - reference for a preliminary ruling to the Court
of Justice of the European Union submitted by the Supreme
Court of the Slovak Republic

In February 2012 SC SR submitted the reference for a prelimi-
nary ruling to the Court of Justice of the European Union in the
matter of interpretation of the Article 101 of the Treaty on the
Functioning of the European Union (hereinafter referred to as
“TFEU") (C- 68/12).

In this case, the Office assessed in 2009 the agreement restrict-
ing competition between three banks. According to the Office,
the illegal conduct of banks was based on the fact that they
agreed to terminate the contract and not to conclude ones on
current accounts of the company AKCENTA CZ, a. s.. The Office
believed that the aim of agreement was to exclude the company
AKCENTA CZ, a. s. from the market of non-cash foreign exchange
transactions, where it acted as a banks’ competitor. In the course
of proceedings the banks argued that company AKCENTA CZ, a. s.
acted in the Slovak market illegally without the licence issued by
the National Bank of Slovakia.

In September 2010 RC BA examined the decision of the Office

within three independent proceedings and it annulled the deci-
sion of the Office. The Office lodged an appeal to SC SR. SC SR
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trhu v Case uzatvorenia kartelovej dohody nelegdlne, resp. ¢i je
takdto skutocnost mozné zohladnit podla ¢l. 101 (3) Zmluvy.
Dalsia otdzka smerovala k postideniu zodpovednosti podnikatela
za konanie jeho zamestnancov, ktori sa zlcastrujd kartelovych
stretnuti a sdvisiacej e-mailovej komunikacie.

Urad v konanf pred Stdnym dvorom predlozil vyjadrenie obhaju-
jlce zdvery prijaté vo svojom rozhodnuti, pricom poukazoval na
relevantnd judikatdru Sidneho dvora k tymto otdzkam.

Iné typy stdnych konani

Stdy preskdmavaji aj rozhodnutia dradu vydané v konani pod-
la zakona ¢. 211/2000 Z. z. o slobodnom pristupe k informacidm
a o zmene a doplnenft niektorych zakonov (zakon o slobode infor-
macif) v znenf neskorsich predpisov. Urad je podla tohto zékona
povinnou osobou. Pokial urcité pozadované informacie nespris-
tupni, vydd o tom rozhodnutie, ktoré je po vycerpani riadneho
opravného prostriedku preskdmatelné sidom. V uplynulom roku
stdy vydali 2 rozhodnutia vo veciach tykajlcich sa rozhodnuti
Gradu podla zdkona o slobode informacii, v oboch pripadoch boli
stidne konania zastavené na zaklade spatvzatia zaloby. V oboch
tychto pripadoch rozhodoval KS BA.

Okrem stdneho prieskumu rozhodnuti dradu Grad v roku 2012

vystupoval ako Gcastnik sikromnopravnych sporov v Styroch pri-
padoch.
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decided to interrupt the proceedings referring to Slovenska spo-
ritelia and submitted four questions referring to interpretation
of the Article 101 of TFEU to the Court of Justice of the European
Union.

Three questions referred to assessment whether it is relevant in
application of the Article 101 of TFEU that the competitor (un-
dertaking) affected by the cartel agreement of other competi-
tors (undertakings) acts in the relevant market in the time when
the cartel agreement was concluded illegally, or if it is possible
to assess this fact pursuant to the Article 101 (3) of TFEU. Next
question was focused on assessment of responsibility of under-
taking for conduct of its employees who attend cartel meetings
and participate in the connected e-mail communication.

In the proceedings at the Court of Justice of the European Union
the Office submitted the statement advocating the conclusions
adopted in its decision and it referred to the relevant case law
of the Court of Justice of the European Union regarding these
questions.

Other types of legal proceedings

Courts examined also the decisions of the Office issued in pro-
ceedings pursuant to the Act No. 211/2000 Coll. on Free Access
to Information and on amendments and supplements to cer-
tain acts (Freedom of Information Act). The Office is an obliged
person pursuant to this Act. If it fails to provide the requested
information it shall issue a decision to that effect which could
be examined by the court after using the regular remedy. Last
year the courts issued 2 decisions in the matters referring to the
decisions of the Office pursuant to the Freedom of Information
Act; legal proceedings have been stopped in both cases based on
withdrawal of action. RC BA decided in both these cases.

Besides the court examinations of the Office’s decisions in 2012
the Office acted also as participant to private lawsuits in four
cases.
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Okrem rozhodovacej ¢innosti drad podporuje a rozvija konku-
rencné prostredie aj prostrednictvom sttaznej advokacie. Cielom
sttaznej advokacie je preventivne pdsobit na odborn( verejnost,
podnikatelov a politikov, vysvetlovat a presadzovat principy si-
taze a prispievat k tvorbe sttaznej kultdry. Sitaznd advokdcia
zahfna Siroké spektrum cinnosti od pripomienok dradu v rdmci
medzirezortného pripomienkového konania, cez rézne inicia-
tivne materidly a aktivity dradu, vzdeldvanie v oblasti sitaznej
politiky po komunikaciu s verejnostou.

6.1. Medzirezortné pripomienkové konania

Prostrednictvom pripomienok k ndvrhom zakonov a inych doku-
mentov sa Urad snazi odstranit potencidlne prekazky v efektivnej
aplikacii sdtaznych pravidiel, ktoré by mohli nasledne spésobit
deformdciu trhu a konkurenéného prostredia.

V roku 2012 zaslal PMU SR v medzirezortnom pripomienkovom
konani pripomienky k 33 materidlom, z toho k 5 materidlom si
uplatnil zdsadné pripomienky, k 27 materidlom si uplatnil od-
poricacie pripomienky a k 3 materidlom si uplatnil odportcacie
izdsadné pripomienky stcasne.

Vybrané zasadné pripomienky tradu v roku 2012
Zdkon o ochrane, podpore a rozvoji verejného zdravia

V rdmci medzirezortného pripomienkového konania mal drad za-
sadnu konkrétnu vecnd pripomienku k Navrhu zékona, ktorym
sa meni a doplia zékon €. 355/2007 Z. z. o ochrane, podpore
a rozvoji verejného zdravia. PredloZeny ndvrh zédkona totiz zuzuje
okruh subjektov opravnenych posudzovat zdravotnu sposobilost
na prdcu a uznanie choroby z povolania len na poskytovatelov
lstavnej starostlivosti v univerzitnych nemocniciach. Urad v tom
videl diskrimindciu dalSich poskytovatelov dstavnej zdravotnej
starostlivosti a ziadal o Gpravu ustanovenia tak, aby k neodévod-
nenej diskrimindcii nedochadzalo.

Nariadenie vlddy SR o verejnej minimdlnej sieti poskytovatelov
zdravotnej starostlivosti

Zasadnd vecnd pripomienku mal drad k nadvrhu nariadenia vla-
dy SR o verejnej minimdlnej sieti poskytovatelov zdravotnej sta-
rostlivosti. Urad upozornil na absenciu objektivnych kritérii na
zaradenie zdravotnickych zariadeni do zoznamu koncovej siete
poskytovatelov Ustavnej zdravotnej starostlivosti, ktori maji au-
tomaticky ndrok na uzavretie zmluvy o poskytovani zdravotnej sta-
rostlivosti so zdravotnou poistoviiou. Podla Gradu to vylddi sitaz
medzi tymi, ktori st v zozname a ostatnymi poskytovatelmi Gstav-
nej zdravotnej starostlivosti. Zdravotnicke zariadenia zaradené
do koncovej siete budd mat so zdravotnymi poistoviiami vopred
zabezpeceny zmluvny vztah bez ohladu na kvalitu zdravotnej sta-
rostlivosti a efektivnost hospodarenia s peniazmi zo zdravotného
poistenia a nebudd tak dalej motivované kich zvySovaniu.

Besides the decision-making activity the Office promotes and
develops the competitive environment also through competi-
tion advocacy. Aim of competition advocacy is to act preventively
to affect the expert public, undertakings and politicians, ex-
plain and enforce the competition principles and contribute to
development of competition culture. Competition advocacy com-
prises a wide range of activities - from comments of the Office
submitted in the interministry comment procedure through va-
rious initiative documents and activities of the Office, education
in the area of competition policy - to communication with public.

6.1. Interministry comment procedures

Through comments on draft acts and other documents the Office
seeks to eliminate potential barriers to the effective application
of competition rules likely to cause a distortion of market and
competitive environment.

In 2012 AMO SR in the interministry comment procedure submit-
ted comments on 33 materials. It submitted its fundamental com-
ments on 5 materials, recommendatory comments on 27 materials,
and fundamental and recommendatory comments on 3 materials.

Selected fundamental comments of the Office in 2012
Act on Protection, Support and Development of Public Health

Within the interministry comment procedure the Office submit-
ted the fundamental comment on the draft of the Act amending
the Act No. 355/2007 Coll. on Protection, Support and Develop-
ment of Public Health. Submitted draft of the Act reduces the
number of subjects entitled to assess the health capability for
work and recognize the occupational diseases only to the pro-
viders of institutional health care in the university hospitals. The
Office saw the discrimination of other providers of institutional
health care and it requested to change the provision, in order to
eliminate unjustified discrimination.

Regulation of the Government of SR on public minimal network
of health care providers

The Office submitted the fundamental comment on the draft of the
Regulation of the Government of SR on public minimal network of
health care providers. The Office warned of the absence of objective
criteria for including health-care facilities into the list of end net-
work of institutional health care providers, which are automatically
entitled to conclude a contract on providing the health care with the
health insurance company. In the Office’s view this will exclude the
competition between those that are in the list and other institution-
al health care providers. The contractual relation of health-care fa-
cilities included in the end network with the health insurance com-
panies will be automatically ensured regardless the quality of health
care and effective management of health care insurance funds and
they will be not motivated to increase both quality and efficiency.
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Zdkon o advokdcii

Urad predlozil viacero pripomienok k ndvrhu zékona o advokdcii,
ktory predkladalo Ministerstvo spravodlivosti SR. Hlavné obme-
dzenia sitaZe videl vo zvySeni poZadovanej praxe advokatskeho
koncipienta z troch na pat rokov ako predpoklad pre vykon advo-
kdcie, resp. zruSenie moznosti zapocitavania inej pravnej praxe
do praxe advokatskeho koncipienta a taktiez navrhované obme-
dzenie uz zapisaného advokata zamestnat advokatskeho konci-
pienta az po piatich rokoch od zapisu do zoznamu advokatov. To
povazuje (rad za zvySovanie bariér vstupu na trh. Bezdévodnou
je taktieZ poziadavka, aby Komora dalej preskisavala kandidatov
s vysokoskolskym diplomom zo zahranicia, ktori uz dGspesne ab-
solvovali advokatsku skdsku.

Zdkon o odpadoch

Zasadnd konkrétna vecnd pripomienka Gradu k ndvrhu zdkona
o odpadoch, ktory predkladalo Ministerstvo Zivotného prostredia
SR, smerovala k vypusteniu ustanovenia, ktoré vyrobcovi elektro
zariadeni uklada povinnost odovzdat elektroodpad do autori-
zovaného zariadenia na jeho spracovanie. Nakolko autorizaciu
moZe Ministerstvo Zivotného prostredia SR udelit len spolocnos-
tiam posobiacim na Gizemi SR, vyrobca nemédZze odovzdat elektro-
odpad spracovatelovi v zahranici.

Zdkon o verejnom obstardvani

Urad mal zdsadné konkrétne vecné pripomienky k névrhu zékona
o verejnom obstardvani. PoZiadavka, aby podnikatel uchadzajtci
sa 0 zakazku mal sidlo na Gzemi Slovenskej republiky, sa Gradu
javi ako diskriminacnd, zvyhodnujica domacich podnikatelov, co
je v rozpore s eurépskym pravom aj Dohodou o vldadnom obsta-
ravani. Urad mal vyhrady aj vo&i formuldcii, ktord automaticky
povazuje ponuku vymykajlcu sa z Grovne ostatnych za mimoriad-
nu nizku cenu, a teda vystavuje predkladatela riziku vylicenia.
To trad povazuje za protisttazné. Tento pristup by mohol ulah¢it
vytvdranie kartelov a podporit ich stabilitu, kedZe Gcastnici kar-
telu sa pri poddvani cenovo vyssej ponuky nemusia obavat nizkej
ponuky konkurenta, ktory sa nepodiela na dohode obmedzujicej
sttaz.

Urad mal pripomienky aj k navrhovanym ustanoveniam o stra-
tegickej zakazke. Nakolko ohrozujd principy nediskrimindcie vo
verejnom obstaravani, navrhol ustanovenia vypustit. Navrhova-
né zverejnovanie informacii o planovanych cendch tovarov ale-
bo sluzieb povazuje trad za skodlivé, kedZe zverejiiovanie moze
viest k neziaducej cenovej transparentnosti a vymene informacif
a tie dalej k dohode obmedzujlicej sttaz alebo mézu podporovat
zakdzany zostiladeny postup podnikatelov. Urad predlozil pripo-
mienky aj k niektorym ustanoveniam tykajicim sa elektronickych
aukcif a nesthlasil s vyiatim niektorych skupin obstardvani spod
kontroly prostrednictvom podavania namietok.
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Act on Advocacy

The Office submitted more comments on draft of the Act on Ad-
vocacy, having been submitted by the Ministry of Justice of the
Slovak Republic. The Office saw the main restrictions of competi-
tion in increasing the required praxis of law clerks from three to
five years as a precondition to work in advocacy, or cancellation
of the possibility to include the other law praxis into the praxis
of a law clerk, as well as the proposed restriction preventing the
already registered attorney from employing a law clerk only after
five years after his/her entering the Bar Register. The Office con-
siders these facts as increasing the barriers to entry the market.
The requirement on Bar Association to repeatedly examine the
applicants with university diploma from abroad who already suc-
cessfully passed the Bar Exam is also found as unjustified.

Act on Waste

Fundamental comment of the Office on draft of the Act on Waste
having been submitted by the Ministry of Environment of the
Slovak Republic aimed at omitting the provision obliging the
producer of electric devices to take the electrowaste to an au-
thorized treatment facility. Since Ministry of Environment of the
Slovak Republic can grant an authorization only to the compa-
nies acting in the territory of SR, the producer cannot take the
electrowaste to the facility ensuring its treatment abroad.

Act on Public Procurement

The Office submitted the fundamental comments on draft of the
Act on Public Procurement. The Office considers the requirement
on the undertaking applying for the contract to have a seat in
the territory of the Slovak Republic as discriminatory, advantag-
ing domestic undertakings and in contrary both to the Europe-
an law and Agreement on Government Procurement. The Office
commented also on the formulation which automatically regards
the offer defying the level of other offers to be priced very low,
thus exposing the applicant to the risk of exclusion. The Office
considers it as anticompetitive. Such approach may facilitate
creation of cartels and support their stability, since cartel par-
ticipants submitting the bid with higher price they do not have
to worry about low bid of a rival who does not participate in the
agreement restricting competition.

The Office also commented on the drafted provisions on a stra-
tegic order. As they threaten non-discrimination principles in
public procurement, the Office proposed to omit this provision.
The Office regards the proposed disclosure of information on
planned prices of goods and services as harmful, since the disclo-
sure may result in undesirable price transparency and exchange
of information and consequently in agreement restricting com-
petition or it may support the prohibited concerted practice of
undertakings. The Office also submitted comments on some pro-
visions referring to the electronic auctions and it did not agree



Urad mal aj odportcacie konkrétne vecné pripomienky, napriklad
k ndvrhu, aby finanéné a ekonomické postavenie boli preukazo-
vané obratom az vo vyske trojndsobku predpokladanej hodnoty
zdkazky. To Grad povazuje za diskriminacné a smerujlice k obme-
dzeniu sttaze a znevyhodneniu mensich a strednych podnikov.
Urad tieZ nesdhlasil, aby v komisii, ktora vyhodnocuje tendre,
sedeli zastupcovia zamestndvatelov z danej oblasti, kedZe to:
a) zvyhodnuje iba jednu skupinu subjektov, b) umoziuje dcast
v komisii zdstupcom zdruzenia, ktoré zdruzuje bud uchadzacov
v danej sutazi, respektive ich skutocnych alebo potencidlnych
konkurentov, a teda nemozno vylacit minimalne latentny kon-
flikt zaujmov.

6.2 Podpora hospodarskej stitaze

Urad vyuziva viaceré prilezitosti na to, aby vysvetloval vyznam
a potrebu hospodarskej sttaze podnikatelom, samospravam
a §irsej verejnosti. Popri presadzovani sttaznej politiky cestou
rieSenia pripadov a aktivnou Géastou dradu v legislativnom pro-
cese je prinosom aktivnych diskusii s podnikatelmi a inymi zain-
teresovanymi subjektmi jednak prevencia a vyhnutie sa rieSeniu
sttaznych problémov v rdmci formdlneho spravneho konania
a tiez hladanie spdsobov, ako zlepsit nastavenie a fungovanie
slcasného instituciondlneho rdmca. Zaroven sd podnikatelia
a verejnost pre trad dolezitym zdrojom informacii a poznatkov
o fungovani trhov a problémoch na nich.

V roku 2012 drad pokracoval v organizovani seminarov s ndzvom
.Kartelové dohody vo verejnom obstardvani (,bid rigging“)“.
Tentoraz bolo podujatie realizované v spolupraci so Zdruze-
nim obci Regiondlne vzdeldvacie centrum Martin a bolo uréené
predstavitelom miest a obci v martinskom regiéne. Na seminari
zéstupcovia dradu vysvetlovali, preco je ,bid rigging” skodlivy
a ako proti nemu zasahovat. Objasnili indicie kollzie ¢ize tajnej
dohody uchadzacov o verejnd zdkazku, na zdklade ktorej je vo-
pred dohodnuty postup voci zaddvatelovi. Sic¢asne poradili pred-
stavitelom samosprdv ako pripravit tender, aby sa riziko koldzie
minimalizovalo. Urad uz v minulosti zorganizoval seminare na
danti tému pre Urad pre verejné obstaravanie, Najvyssi kontrolny
Grad, Policajny zbor, Narodnd dialni¢nl spolocnost, minister-
stvd, samospravne kraje. V roku 2012 vysiel v Gstrety Gzemnym
samosprdvam mensich miest a obci, ktoré sa tiez mézu pri zadd-
vani zakaziek stretn(t s tymito zakdzanymi, mimoriadne Skodli-
vymi praktikami. Informdcie z Gradu im pomdhajd véas rozpoznat
varovné signdly, analyzovat okruh problémov a umoznit preven-
ciu alebo véasné odhalenie kartelov.

Stddny prieskum rozhodnuti dradu tvori vyznamn stcast aplikd-
cie sitazného prdva. Prax ukazuje, Ze je velmi délezité budovat
a rozvijat odbornd spoluprdcu so sudcovskou obcou a vymienat
si ndzory na aktudlne otazky sdtazného prava. V marci 2012 drad
v spoluprdci s Pravnickou fakultou Trnavskej univerzity v Trna-
ve zorganizoval workshop s ndzvom ,Stlacanie marze (Margin
squeeze)”. Podujatia sa zlcastnili slovenski aj ceski sudcovia,

with exemption of some groups of procurements from the control
through submitting the objections.

The Office had also the recommendatory comments, for exam-
ple on draft proposing that the financial and economic position
would be proved by turnover up to three times the supposed vol-
ume of a contract. The Office found it discriminatory and aiming
at restriction of competition and disadvantaging of smaller and
middle enterprises.

The Office also did not agree with the proposal to compose the
commission evaluating tenders of representatives of employers
from the subjected area as it: a) advantages only one group of
entities, b) enables the representatives of association, associat-
ing either applicants in tender or their real or potential rivals, to
participate in commission, hence minimally the latent conflict of
interests could not be excluded.

6.2 Promotion of competition

The Office makes use of various opportunities to explain the
meaning and need for competition to undertakings, self-ad-
ministration bodies and wide public. Besides the enforcement
of competition policy through dealing with the cases and by the
active involvement of the Office in the legislative process, also
the prevention and avoiding the handling competition issues
within a formal administrative proceeding, represent an asset
of active discussions with undertakings and other stakeholders.
Looking for ways to improve the setting and functioning of the
present institutional framework is also one of the assets. At the
same time, undertakings and public represent the important re-
source of information and knowledge on market functioning and
problems.

In 2012 the Office continues in organizing seminars on “Cartel
agreements in public procurement (,bid rigging“)“. This event
was carried outin cooperation with Association of municipalities
- Regional educational centre Martin and was devoted to repre-
sentative of towns and municipalities in Martin region. Repre-
sentatives of the Office explained why ,bid rigging” is harmful
and how to intervene against it. They explained indications of
collusion - the secret agreement between bidders, according
to which the procedure towards the contracting authority is
agreed in advance. They also recommended the representatives
of self-administration bodies how to prepare tender with the aim
to minimize the risk of collusion. Already in past the Office had
organized seminars on mentioned topic for Office for Public Pro-
curement, the Supreme Audit Office of the Slovak Republic, Po-
lice Force, National Motorway Company, ministries, self-admin-
istration bodies. In 2012 it accommodated self-administration
bodies of smaller towns and municipalities which may also face
these prohibited, especially harmful practices. Office’s informa-
tion assists them to recognize the warning signs in time, analyse
the problems and enables them to prevent or to reveal cartels.

/2012

VYROCNA SPRAVA ANNUAL REPORT

47



48

zastupcovia sttaznych dradov SR aj CR, Trnavskej Univerzity,
Zastipenia Eurépskej komisie na Slovensku a organizdcie Trans-
parency International Slovensko. Ako predndsajici vystdpili Jan
Mazak, v tom case Prvy generdlny advokat Stidneho dvora Eurdp-
skej dnie, Helena Meyer z Generdlneho riaditelstva pre hospo-
ddrsku stitaz a Ivan Rumana, sudca Najvyssieho stidu SR.

Dalsou vyznamnou sti¢astou advokaénych aktivit dradu bol semi-
nar na tému ,Pristup do spisu - ochrana leniency dokumentov
verzus pravo na obhajobu”. V paneli vystipili predstavitelia
Gradu, Zastdpenia Eurdpskej komisie na Slovensku a zdstupca
advokdtskej obce. Riesili otdzky stvisiace s instititom leniency,
ktory ma pomdhat pri odhalovani kartelov a ochrane dokumen-
tov, ktoré leniency zZiadatel tradu predklada. Vzhladom na citli-
vost predkladanych podkladov, ktoré obsahujd sebaobvinujlice
informdcie, ma leniency Ziadatel zdujem na ich utajeni najma vo
vztahu k pripadnych Zalobam o nahradu skody zo strany subjek-
tov poskodenych kartelom. Urad povaZuje leniency program za
kldcovy prvok v boji proti kartelom a chce povzbudit spolocnosti,
aby ho vyuzivali. Sticasne je trad povinny zabezpecit zdkonnost
svojich postupov, osobitne prava na ochranu stran zicastnenych
v spravnom konani, vratane prava na pristup k spisu. Panelisti
spolu s dcastnikmi diskusie porovndvali pristup dradu s konanim
pred Komisiou a zamyslali sa aj nad prijatim pripadnej pravnej
Gpravy.

Na zdklade memoranda o spolupraci v oblasti prava hospodar-
skej sitaze uzatvoreného medzi Pravnickou fakultou Univerzity
Komenského v Bratislave a Pravnickou fakultou Trnavskej univer-
zity v Trnave sa v roku 2012 uskutocnili na drade stdze Studentov.
Viaceri zamestnanci dradu vystapili ako Skolitelia ¢i prednasajci
na prednaskach na slovenskych vysokych skolach. Zamestnanci
tradu taktiez publikovali viacero autorskych ¢lankov v sloven-
skych aj zahrani¢nych médiach k aktualnym témam sdtazného
prava ako reguldcia profesijnych sluzieb a stitazné pravo, otazky
slvisiace s posudzovanim zneuzitia dominantného postavenia ¢i
komentdre k eurépskej aj slovenskej judikatre v sitaznych ve-
ciach a vystupovali na domdcich a zahraniénych konferenciach.
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Court examination of the Office’s decisions represents a signi-
ficant part of competition law application. Praxis proves thatitis
very important to establish and develop the professional cooper-
ation with judges and to exchange the viewpoints on topical is-
sues of competition law. In March 2012 the Office in cooperation
with the Faculty of Law of Trnava University in Trnava organized
a workshop on “Margin squeeze”. Event was attended by the Slo-
vak and Czech judges, representatives of competition authorities
both of the Slovak and Czech Republic, Trnava University, Rep-
resentation of the European Commission in Slovakia and Trans-
parency International Slovensko. Panelists included Jan Mazdk,
in that time the Advocate General of the Court of Justice of the
European Union, Helena Meyer from the Directorate General for
Competition and Ivan Rumana, judge of the Supreme Court of the
Slovak Republic.

Seminar on ,, Access to file — protection of leniency documents
versus defence rights” was one of the significant advocacy acti-
vities of the Office. Representatives of the Office, Representa-
tion of the European Commission in Slovakia and representative
of lawyers gave presentations in panel. They dealt with the issues
of leniency which should help to reveal cartels and protection
of documents which a leniency applicant provides to the Office.
Regarding the sensitivity of submitted documents comprising
self-incriminating information, a leniency applicant has a major
interest in confidentiality of the information mainly referring to
potential private damages actions initialized by cartel. The Office
believes that leniency program is a key tool in fighting cartels
and it wants to encourage the companies to use it. At the same
time the Office is obliged to ensure the legality of its procedure,
namely the right on protection of participants to the administra-
tive proceedings, including the right on access to file. Panelists
together with discussion’s participants were comparing the Of-
fice’s approach with the proceedings at the Commission and they
were considering the adoption of the potential legal regulation.

On the basis of the memorandum on cooperation in the area of
competition law concluded between the Faculty of Law of the
Comenius University in Bratislava and AMO SR and the Faculty of
Law of Trnava University in Trnava and AMO SR study visits at the
Office were organised in 2012. Some of the Office’s employees
participated as lecturers in the series of lectures at the Slovak
universities. Employees of the Office also published several ar-
ticles in Slovak and foreign media on topical issues of competi-
tion law, like requlation of professional services and competition
law, issues connected with assessment of abuse of a dominant
position or comments on the European and Slovak case law in
competition case and they also spoke at domestic and foreign
conferences.
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MEDZINARODNA INTERNATIONAL
SPOLUPRACA COOPERATION
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Prioritou medzinarodnej spoluprace v roku 2012 boli aktivity
dradu ako sticasti Eurépskej stitaznej siete (ECN). Urad tu plnf
dlohy, ktoré vyplyvajt SR z jej élenstva v EU a zapaja sa do pra-
covnych skupin pri Eurépskej komisii.

V roku 2012 Grad riesil niekolko pripadov, kde aplikoval eurépske
pravo a viaceri pracovnici tradu sa ztcastnili na rieSeni pripadov
Eurépskej komisie aj v pozicii spravodajcu pripadu v Poradnom
vybore pre obmedzujice praktiky a dominantné postavenie.
Z pracovnych skupin sa aktivne zapajali najmd do pracovnej
skupiny pre otazky spoluprace a spravodlivy proces, kde sa ak-
tivne podielali na priprave novych dokumentov o vysetrovacich
a rozhodovacich pravomociach, pouzivanych v ECN v oblasti anti-
trustu a do pracovnej skupiny pre kartely, kde spolupracovali na
revizii Modelového Leniency Programu.

Nemenej dolezZitou agendou bola tcast zamestnancov Gradu na
aktivitdch OECD (Organisation for Economic Co-operation and
Development), kde sa zapdjali do aktualnych projektov a tém
ako tvorba indikatorov na dcely hodnotenia sitaznej politiky,
problematika kolizie vo verejnom obstaravani, medzindrodna
spoluprdca pri rieSeni sttaznych pripadov a otazky vysetrova-
cich pravomoci sttaznych organov. Na zasadnuti OECD zastup-
kyna tGradu prezentovala aj Spravu o ¢innosti tradu za rok 2011.

Z ostatnych medzindrodnych fér sa trad podielal na praci ICN
(International Competition Network), a to prostrednictvom
konferencnych hovorov, teleseminarov a tvorby dokumen-
tov a sprav a tiez na aktivitdch ECA (European Competition
Authorities).

Vyznamnou stcastou medzinarodnych aktivit je bilaterdlna,
predovietkym regiondlna spolupréaca. Urad pokracoval v spo-
lupraci s ¢eskym Uradom na ochranu hospodarskej sitaze.
Okrem pravidelnych stretnuti a vymeny poznatkov o rozhodo-
vacej ¢innosti, judikatdre, legislative a inych aktudlnych otdz-
kach sa odbornici z Gradu zdcastnili vyroc¢nej Svatomartinskej
konferencie, ktord cesky drad organizoval a vystipili s pred-
ndskami na témy ,Dozor nad orgdnmi verejnej spravy”,,Pojem
podnikatel - pravna Gprava a rozhodovacia prax Protimo-
nopolného dradu” a ,Nediskrimina¢nd klauzula a requldcia
a dopad na sutaz”. V ramci rozvoja bilaterdlnych vztahov sa
uskutocnili aj rokovania so zastupcami madarskej a rakuskej
sttaznej institdcie.

V spolupréaci s Federal Trade Commission (FTC), partnerskou in-
Stitdciou USA na ochranu hospoddrskej sitaze a spotrebitelov
zorganizoval Grad v jani 2012 workshop o vySetrovani dohdd
obmedzujdcich sitaz a zneuziti dominantného postavenia. Ako
lektori vystapili odbornici z USA. Podujatia sa zdcastnili aj pred-
stavitelia stitaznych institicif z Ceskej republiky, Madarska, Ra-
kiska, Polska, Litvy, LotySska, Estonska, Slovinska, Bosny a Her-
cegoviny, Chorvdtska, Srbska, Albanska.

Activities of the Office as part of the European Competition Net-
work (ECN) were priorities of the international cooperation in
2012. The Office fulfils the tasks resulting from the membership
of the Slovak Republic in the EU and it participates in working
group of the European Commission.

In 2012 the Office dealt with several cases where it applied the
European law and more employees of the Office participated in
resolution of the European Commission’s cases in the position of
rapporteur of the case at the Advisory Committee for restrictive
practices and dominant position. The employees were involved
in the Working Group for Cooperation Issues and Due Process
where they actively participated in drafting new documents on
investigation and decision-making powers used within ECN in the
area of antitrust and in the Working Group for Cartels where they
cooperated in revision of Model Leniency Programme.

The participation of the Office’s employees in the OECD (Orga-
nisation for Economic Co-operation and Development) activities
was also of great importance. They were involved in topical projects
and issues such as creation of indicators to evaluate the competi-
tion policy, issue of collusion in public procurement, international
cooperation dealing with competition cases and issues of investi-
gation powers of the competition authorities. Representative of the
Office also presented the Annual Report 2011 at the OECD meeting.

The Office also cooperated within ICN (International Compe-
tition Network) through conference calls, teleseminars and
through creation of documents and reports, as well as within ECA
(European Competition Authorities).

Significant part of the international activities is bilateral, mainly
regional cooperation. The Office continued in cooperation with
the Czech Office for the Protection of Competition. Besides regu-
lar meetings and exchange of knowledge on decision-making ac-
tivity, judicature, legislation and other topicalissues the Office’s
experts attended the annual St. Martin Conference organized
by the Czech Office and they had presentations “Supervision of
public administration bodies”, “Concept of undertaking - legal
adjustment and decision-making praxis of the Antimonopoly Of-
fice” and “Non-discrimination clause and regulation and impact
on competition”. The meetings with representatives of the Hun-
garian and Austrian competition institution took place with the
aim to develop the bilateral relations.

In cooperation with Federal Trade Commission (FTC), the partner
institution for protection of competition and consumers in USA,
the Office organised in June 2012 a workshop on investigation
of agreements restricting competition and abuse of a dominant
position. Experts from USA were speakers at the workshop. Event
was attended also by the representatives of the competition in-
stitutions from the Czech Republic, Hungary, Austria, Poland,
Lithuania, Latvia, Estonia, Slovenia, Bosnia and Herzegovina,
Croatia, Serbia and Albania.
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KOMUNIKACIA
S VEREIJNOSTOU PUBLIC RELATIONS
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Urad pravidelne informuje verejnost o svojich rozhodnutiach
a inych aktivitdch prostrednictvom tlacovych sprav posielanych
médidm a tiez pravidelne aktualizovanej internetovej stranky tra-
du. V roku 2012 drad pokracoval vo vyddvani Stvrtroénika Satazny
spravodajca, ktory informuje o rozhodnutiach a inych vystupoch
PMU SR, Eurépskej komisie ako aj inych sitaznych institicii v za-
hranici. Prispevky venované rozhodnutiam a préci slovenského su-
tazného Uradu sa objavujl pravidelne aj v publikdcidch eurépskej
siete stitaznych dradov - ECN Newsletter a ECN Brief.

Pracovnici dradu prispievali autorsky do odbornych ¢asopisov
a médif zameranych na pravne a stitazné problémy (napr. Antit-
rust, Justicnd revue, Competition Policy International).

V roku 2012 slovenské médid, ktoré trad pravidelne monitoruje,
uverejnili celkovo 121 prispevkov venovanych tradu. Urad vypra-
coval 34 tlacovych sprav k problematike ochrany hospoddrskej
sttaze.

The Office regularly informs the public on its decisions and other
activities by press releases sent to the media and through its re-
gularly updated website. In 2012 the Office continued issuing
the quarterly Competition Bulletin that informs about decisions
and other outputs of AMO SR, the European Commission, as well
as other foreign competition institutions. Contributions devoted
to decisions and work of the Slovak competition authority can be
found regularly also in the publications of the European Compe-
tition Network — ECN Newsletter and ECN Brief.

The Office’s employees published their articles in specialized ma-
gazines and media devoted to legal and competition issues (such
as Antitrust, Justice Revue, Competition Policy International).

In 2012 Slovak media, monitoring the Office regularly published

121 contributions devoted to the Office. The Office prepared 34
press releases to the issue of competition protection.
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Personalne zdroje tradu

K 31. 12. 2012 pracovalo na drade 61 zamestnancov. V nasledu-
jucich grafoch je uvedena profildcia zamestnancov podla viace-

rych hladisk:

PROFIL ZAMESTNANCOV URADU NA ZAKLADE SPECIALIZACIE
ICH VZDELANIA:
PROFILE OF THE OFFICE’S EMPLOYEES BY SPECTALIZATION:

Il Ekonémovia / Economists
[l Prévnici / Lawyers
["] Iné/ Others

Personnel of the Office

As at 31. 12. 2012, the Office had 61 employees. Profile of the
employees from different aspects is shown in the following
charts:

35%

PROFIL ZAMESTNANCOV URADU NA ZAKLADE ICH VEKOVEJ
STRUKTURY:
PROFILE OF THE OFFICE’S EMPLOYEES BY AGE STRUCTURE:

[l do 30 rokov / Up to 30 years of age
[ do 50 rokov / Up to 50 years of age
nad 50 rokov / Over 50 years of age

39%

PROFIL ZAMESTNANCOV URADU NA ZAKLADE ICH
DOSIAHNUTEHO VZDELANIA:

PROFILE OF THE OFFICE'S EMPLOYEES BY ATTAINED
QUALIFICATION:

[ Vysokoskolské vzdelanie / University education
Stredoskolské vzdelanie / Secondary school education

79 %
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Organizacna Struktdra
Protimonopolného tradu Slovenskej republiky

Organizational structure
of the Antimonopoly Office of the Slovak Republic

PREDSEDA
CHAIRMAN

RADA URADU
COUNCIL OF THE OFFICE

Referat vniitornej
kontroly

Internal Control Section

Referat utajovanych

skutocnosti

Section of Protection of
Classified Information

Odbor pre
druhostupiové konanie

Division of Second-Instance
Proceedings

Odbor
hlavného ekonoma

Division of Chief Economist

VEDUCI SLUZOBNEHO URADU

GENERAL SECRETARY

Informacné stredisko
dradu

Center of Informatics

PODPREDSEDA
DEPUTY CHAIRMAN

0Osobny drad

Personnel Office

0dbor ekonomiky

Economic Division

Kancelaria tradu

Division of Chairman

Odbor zneuzivania
dominantného postavenia

0dbor dohod
obmedzujiicich sitaz

Division of Abuse of
a Dominant Position

Division of Agreements
Restricting Competition
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0dbor koncentracii

Division of
Concentrations

Odbor legislativno-pravny
a eurépskych zalezitosti

Legislative, Legal and
European Affairs Division
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